
 
 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

 
THE SHANE GROUP, INC. et al., 
 
Plaintiffs, on behalf of themselves 
and all others similarly situated, 
 
vs. 
 
BLUE CROSS BLUE SHIELD OF 
MICHIGAN, 
 
Defendant. 

 

Civil Action No. 2:10-cv-14360-DPH-
MKM 
 
 
Judge Denise Page Hood 
Magistrate Judge Mona K. Majzoub 

 
 
NOTICE OF FILING PUBLIC VERSION OF PLAINTIFFS’ MOTION FOR 

CLASS CERTIFICATION AND APPOINTMENT OF CLASS COUNSEL 
[DKT. NO. 133] 

 
On October 11, 2016, pursuant to the Court’s August 25, 2016, Scheduling 

Order [Dkt. No. 262], the Parties filed a Notice of Documents Previously Filed 

Under Seal Agreed to Be Unsealed [Dkt. No. 266]. The parties are filing an updated 

Notice on October 14, 2016.  Plaintiffs now file full versions of Plaintiffs' Motion 

for Class Certification and Appointment of Class Counsel and Memorandum in 

Support [Dkt. No. 133] previously filed entirely under seal, making public the 

portions of those documents that the Parties and Third Parties have agreed they will 

not move to seal, along with unsealed copies of the corresponding exhibits as listed 

in Exhibit 1, to the October 14, 2016 Notice.  Attached hereto as Exhibit 1 is an 

Index of Exhibits, including Plaintiffs' Motion for Class Certification and 
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Appointment of Class Counsel and Memorandum in Support [Dkt. No. 133] and 

corresponding exhibits.  

 

Dated: October 14, 2016   Respectfully submitted, 
 

/s/ Daniel C. Hedlund    
Daniel E. Gustafson 
Daniel C. Hedlund 
Daniel J. Nordin 
GUSTAFSON GLUEK PLLC 
Canadian Pacific Plaza 
120 South Sixth Street, Suite 2600 
Minneapolis, MN 55402 
Telephone: (612) 333-8844 
dgustafson@gustafsongluek.com  
dhedlund@gustafsongluek.com  
dnordin@gustafsongluek.com  
 
Daniel A. Small 

      Brent W. Johnson 
      Jeffrey B. Dubner 

COHEN MILSTEIN SELLERS  
& TOLL PLLC  
1100 New York Avenue, NW, Suite 500 
Washington, DC 20005  
Telephone: (202) 408-4600  
dsmall@cohenmilstein.com   
bjohnson@cohenmilstein.com  
jdubner@cohenmilstein.com  
 
E. Powell Miller 
THE MILLER LAW FIRM, P.C. 
950 West University Drive, Suite 300 
Rochester, MI  48307 
Telephone: (248) 841-2200 
epm@millerlawpc.com  
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Fred T. Isquith 
WOLF HALDENSTEIN ADLER 
FREEMAN & HERZ LLC 
270 Madison Avenue 
New York, NY, 10016 
Telephone: (212) 545-4690 
isquith@whafh.com  
 
Theodore B. Bell 
WOLF HALDENSTEIN ADLER 
FREEMAN & HERZ LLC 
55 West Monroe Street, Suite 1111 
Chicago, IL  60603 
Telephone: (312) 984-0000 
tbell@whafh.com  
 
Interim Class Counsel 

 
David H. Fink (P28235) 
Darryl Bressack (P67820) 
FINK + ASSOCIATES LAW 
100 West Long Lake Rd, Suite 111 
Bloomfield Hills, MI 48304 
Telephone: (248) 971-2500 
dfink@finkandassociateslaw.com  
 
Interim Liaison Counsel 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on October 14, 2016, I electronically filed the foregoing 

document with the Clerk of the Court using the ECF system which will send 

notification of such filing to all filing users indicated on the Electronic Notice List 

through the Court's electronic filing system. 

 I also certify that I will serve copies via First Class U.S. Mail upon all other 

parties indicated on the Manual Notice List. 

 
 

/s/ Daniel C. Hedlund_________ 
Daniel C. Hedlund 
GUSTAFSON GLUEK PLLC 
Canadian Pacific Plaza 
120 South Sixth Street, Suite 2600 
Minneapolis, MN 55402 
Telephone: (612) 333-8844 
dhedlund@gustafsongluek.com  
 

 
 

2:10-cv-14360-DPH-MKM   Doc # 276   Filed 10/14/16   Pg 4 of 4    Pg ID 8221



 
 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

 
THE SHANE GROUP, INC. et al., 
 
Plaintiffs, on behalf of themselves 
and all others similarly situated, 
 
vs. 
 
BLUE CROSS BLUE SHIELD OF 
MICHIGAN, 
 
Defendant. 

 

Civil Action No. 2:10-cv-14360-DPH-
MKM 
 
 
Judge Denise Page Hood 
Magistrate Judge Mona K. Majzoub 

 
 

INDEX OF EXHIBITS TO PLAINTIFFS’ NOTICE OF FILING PUBLIC 
VERSION OF PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION 

AND APPOINTMENT OF CLASS COUNSEL [DKT. NO. 133] 
 

Exhibit Description 
1.  Plaintiffs’ Motion and Memorandum In Support of Class 
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Plaintiff Michigan Regional Council of Carpenters Employee Benefits Fund, 

and proposed plaintiffs Patrice Noah and Susan Baynard, by their undersigned 

counsel, submit this Motion for Class Certification and Appointment of Class 

Counsel.  In support of this motion, Plaintiffs rely upon the authorities and 

arguments set forth in the incorporated memorandum.  Defendant does not consent 

to the relief sought. 

Dated: October 21, 2013           Respectfully submitted, 
 
 
Daniel E. Gustafson 
Daniel C. Hedlund 
Daniel J. Nordin 
GUSTAFSON GLUEK PLLC 
Canadian Pacific Plaza 
120 South Sixth Street, Suite 2600 
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Telephone:  (612) 333-8844 
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Fred Isquith  
Theodore B. Bell (P47987) 
WOLF HALDENSTEIN ADLER 
FREEMAN & HERZ LLC 
55 West Monroe Street, Suite 1111 
Chicago, Illinois  60603 
Tel: (312) 984-0000 
isquith@whafh.com 
tbell@whafh.com 

/s/ Daniel A. Small_______ 
Daniel A. Small 
Brent W. Johnson 
Meghan M. Boone 
COHEN MILSTEIN SELLERS  
& TOLL PLLC  
1100 New York Ave., NW, Suite 500 
Washington, DC 20005  
Telephone: (202) 408-4600  
dsmall@cohenmilstein.com  
bjohnson@cohenmilstein.com 
mboone@cohenmilstein.com 
 
E. Powell Miller (P39487) 
THE MILLER LAW FIRM, P.C. 
950 West University Drive, Suite 300 
Rochester, Michigan  48307 
Telephone: (248) 841-2200 
epm@millerlawpc.com 

 
Interim Co-Lead Counsel for the Proposed Class 
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STATEMENT OF ISSUES PRESENTED 

1. Should the Court certify the proposed class under Federal Rule of Civil 
Procedure 23 and appoint co-lead counsel for the proposed class? 

 
Plaintiffs’ Answer: Yes. 

2:10-cv-14360-DPH-MKM   Doc # 276-2   Filed 10/14/16   Pg 4 of 63    Pg ID 8228



CONTROLLING OR APPROPRIATE 
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Fed. R. Civ. P. 23 
 
Amchem Prods., Inc. v. Windsor 

521 U.S. 591 (1997) 
 
Amgen, Inc. v. Conn. Retirement Plans and Trust Funds 

133 S. Ct. 1184 (2013) 
 
In re Cardizem CD Antitrust Litig. 
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669 F.3d 802 (7th Cir. 2012) 
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INTRODUCTION 

By the mid-2000’s, Blue Cross Blue Shield of Michigan (“BCBSM” or 

“Blue Cross”) had been by far the dominant insurer in Michigan for years. 

However, its cost advantage over rival insurers that derived from the deeper 

discounts it received from hospitals had begun to erode.  Instead of competing on 

the merits, BCBSM sought to halt the adverse trend by using its still powerful 

market clout to rig the rules of the game in its favor.  Pursuant to an overarching 

scheme to protect its market dominance in Michigan, BCBSM began inserting 

anti-competitive “Most Favored Nation” (“MFN”) provisions into its contracts 

with numerous hospitals.  The MFNs kept rivals’ costs for hospital care artificially 

high, thereby inflating the premiums they charged for health insurance, lowering 

their margins on health insurance sales, and diminishing their profits and resources 

to invest in aggressive competition with Blue Cross.  In some cases, an MFN 

excluded a Blue Cross rival from a hospital altogether.  Thus, the MFN scheme 

allowed BCBSM to maintain, if not enlarge, its dominance in Michigan.  Plaintiffs 

seek certification of a class of those directly harmed by this practice, which is now 

banned by the State of Michigan in response to BCBSM’s unlawful actions. 

Insurers in Michigan negotiate formulas that determine the amount they will 

pay, or reimburse, hospitals for the healthcare services used by their insureds and 

self-insureds.  BCBSM’s “equal-to” MFNs forced hospitals to set the overall 
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2 

annual reimbursement rate for the services covered by other commercial insurers 

as high or higher than BCBSM’s overall annual reimbursement rate, and 

BCBSM’s “MFN-plus” agreements required hospitals to set that rate a certain 

number of percentage points above BCBSM’s  rate.  Thus the MFN scheme caused 

the reimbursement rates of BCBSM’s rivals, including Priority Health, Health 

Alliance Plan (“HAP”) and Aetna, to be artificially inflated, raising their costs, 

diminishing their competitive vigor and eliminating their ability to compete at 

certain hospitals. 

The MFN scheme harmed these insurers as direct purchasers of hospital 

services, but they also harmed their insured and self-insured customers.  Many of 

these customers were injured because they paid a portion of the price set by the 

insurer’s reimbursement rate.  Both the insurers and their insureds and self-insured 

entities paid higher prices for hospital healthcare services than they would have 

absent the MFN agreements.   
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 Plaintiffs agree. Other insurers should have been able 

to compete without the anticompetitive constraint of BCBSM’s MFN scheme. 

In addition to harming other insurers and their insureds and self-insureds, 

BCBSM also protected itself from competition at the expense of its own 

customers. BCBSM frequently agreed to pay higher reimbursement rates to 

hospitals in Michigan as a quid pro quo for their agreement to the MFNs.  For 

example, a BCBSM executive described a “strategic alliance” with the Beaumont 

hospitals “concerning their willingness to shut out competing plans that approach 

them for a greater discount, in exchange for an increase from BCBSM… I can’t 

imagine this wouldn’t be a fantastic long-term competitive advantage for us…” Ex. 

RR - M. Johnson Dep., DOJ Ex. 6 (BLUECROSSMI-99-051863 at -863).   

As is plain, BCBSM benefitted from its practice of paying hospitals for 

MFNs. Even though BCBSM’s costs increased, the scheme ensured that its rival 

insurers’ costs were even higher and gave BCBSM an anti-competitive advantage 

over them.  Instead of using its power to negotiate with hospitals for the best 

possible prices for the benefit of its own insureds, BCBSM offered increased 

reimbursement rates to obtain MFN provisions.  The scheme protected BCBSM 

from competing insurers, but increased costs for its own customers.   
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In sum, BCBSM used its MFN scheme to raise its rivals’ costs, and thereby 

unlawfully maintain, if not enhance, its position as the dominant commercial health 

insurer in Michigan.  Its actions caused members of the proposed class to pay 

inflated prices for hospital services.   

Plaintiff Michigan Regional Council of Carpenters Employee Benefits Fund 

(“Carpenters”), and proposed plaintiffs Patrice Noah and Susan Baynard1 move the 

Court for certification of a class under Federal Rule of Civil Procedure 23 defined 

as all persons and entities who during the relevant time period (as listed below), 

alone or with a co-payor, directly paid a Michigan hospital (as listed below) for 

hospital healthcare services at the price provided in the provider agreement (as 

listed below). 

Affected Provider Agreements, Hospitals and Purchase Dates: 
Provider Agreement Hospital Dates of Affected 

Purchases 
Aetna PPO 
Agreement 

Bronson LakeView Hospital 
Three Rivers Health 

01/01/08 – 05/18/12 
01/01/10 – 05/24/12 

BCBSM Non-HMO 
Agreement (inpatient 
claims only) 

Beaumont Hospital - Gross Pointe 
Beaumont Hospital - Royal Oak 
Beaumont Hospital - Troy 
Providence Park Hospital 
St. John Hospital and Medical 
Center 

01/01/09 – 01/01/12 
02/07/06 – 01/01/12 
02/07/06 – 01/01/12 
07/01/07 – 07/01/10 
07/01/07 – 07/01/10 

                                                 
1 The Court has not ruled on the motion to add and drop plaintiffs.  If the Court 

denies the motion to add Patrice Noah and Susan Baynard as named plaintiffs, 
Plaintiffs request that the Court construe this motion for class certification as being 
filed solely by named plaintiff Carpenters. 
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HAP HMO 
Agreement (inpatient 
claims only) 

Beaumont Hospital - Royal Oak  07/15/06 – 01/18/13 

HAP PPO 
Agreement 

Beaumont Hospital - Gross Pointe 
Beaumont Hospital - Royal Oak 
Beaumont Hospital – Troy 

01/01/10 – 01/09/13 
05/01/08 – 02/01/13 
05/01/08 – 01/15/13 

Priority PPO 
Agreement 
  
  
  

Allegan General Hospital 
Charlevoix Area Hospital 
Kalkaska Memorial Health Center 
Mercy Health Partners - Lakeshore  
Paul Oliver Memorial Hospital 

01/01/09 – 10/04/12 
01/01/09 – 10/07/12 
07/01/09 – 10/05/12 
01/01/09 – 10/02/12 
07/01/09 – 10/04/12 

Priority HMO 
Agreement 

Allegan General Hospital 
Mercy Health Partners - Lakeshore  
Paul Oliver Memorial Hospital 
Sparrow Ionia Hospital 

01/01/09 – 10/05/12 
01/01/09 – 10/04/12 
07/01/09 – 10/04/12 
12/01/08 – 10/02/12 

 
Excluded from the proposed class are (1) BCBSM, its officers and directors, 

and its present and former parents, predecessors, subsidiaries and affiliates, and 

(2) insureds whose only payments were (a) co-payments that do not vary with 

the size of the allowed amount, and/or (b) deductible payments where the 

hospital charge was larger than the deductible payment.2 

                                                 
2 Plaintiffs have been able to simplify and narrow the class definition alleged in 

the Consolidated Amended Complaint. (Consolidated Amended Compl. 
(“Compl.”) (Dkt. 78), ¶ 26). The above definition conservatively targets the 
purchasers of hospital healthcare services most clearly harmed by BCBSM’s 
unlawful scheme, as revealed by the discovery evidence and the impact and 
damages analyses performed by Plaintiffs’ economics expert.  Specifically, the 
class is defined to include the persons and entities that directly paid for hospital 
healthcare services at prices set by certain provider agreements at thirteen 
Michigan hospitals (the “affected hospitals”). See In re Foundry Resins Antitrust 
Litig., 242 F.R.D. 393, at 402-403 & n.6 (S.D. Ohio 2007) (approving class 
definition that was “a reply-memorandum modification of the definition presented 
in [plaintiffs’] actual motion” and noting that it “moots some of Defendants’ 
objections”); see also In re Domestic Air Transp. Antitrust Litig., 137 F.R.D. 677, 
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 This proposed Class satisfies the requirements of Rule 23(a) and (b)(3).  In 

that regard, this antitrust case is no different from many others. “[I]n antitrust 

cases, Rule 23, when applied vigorously, will frequently lead to certification.” 

Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 815-16 (7th Cir. 2012) 

(alleging inflated prices for hospital healthcare services). The Court should grant 

Plaintiffs’ motion and certify the proposed class.  

STATEMENT OF FACTS 

I. BCBSM is the Dominant Seller in the Michigan Commercial Health 

Insurance Market 

Clearly, BCBSM is the dominant seller in the commercial health insurance 

market in Michigan. The most recent data shows Blue Cross controlling 69% of 

that market. Ex. D - See American Medical Association, Competition in Health 

Insurance: A Comprehensive Study of U.S. Markets, 2012 Update (2012).  Blue 

Cross was unquestionably aware of its dominant market share vis-à-vis its 
                                                                                                                                                             
683 n.5 (N.D. Ga. 1991) (“[t]he act of refining a class definition is a natural 
outcome of federal class action practice.”).  The definition excludes certain 
insureds—those who escaped injury because the amount they paid for their 
hospital services was unaffected by the overcharge (i.e., the additional amount 
charged due to an antitrust violation). An example of how an insured can escape 
injury is provided by the following hypothetical.  Suppose the “allowed amount” 
for the hospital’s services (i.e., the amount due under the reimbursement formula 
negotiated by the hospital and insurer) is $2,000, but would have been $1,600 
absent the overcharge caused by the MFN scheme, and the insurance policy 
requires the insured to pay a flat co-pay of $200.  The insurer would pay $200 
whether the hospital charged the inflated amount ($2,000) or the proper amount 
($1,600). 
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competitors. Ex. E - See Brown Dep., DOJ Ex. 25 (BLUECROSSMI-E-0126960) 

(BCBSM executive David Brown saying that “we [BCBSM] are the dominant 

carrier and just need to keep blocking and tackling and keep our eye on the ball”); 

Ex. F - Andreshak Dep. 197:5–9 (10/29/12) (BCBSM is the market leader in 

Michigan for group healthcare); Ex. G - 208:18–22 (“The market is dominated by 

Blue Cross/Blue Shield . . . with over 70% of commercial market share.”).  

BCBSM understood how its market dominance gave it negotiating power 

against the hospitals in its provider network. Ex. H - See Darland Dep. at 60:8–18 

(“the bigger you are, the more leverage you have”); 60:24–61:12 (“hospitals, for all 

intents and purposes, couldn’t survive . . . without Blue Cross . . . so being 50 

percent of their commercial book of business, gave us leverage to say, you need us 

. . . . And so, that very need translates into them,… in many cases close to literally, 

having to take what we offer”); Ex. I - 124:25–125:14 (“We were, by far, for [PG 

5] hospitals, especially even more so the largest commercial payor. And so, we had 

a lot of leverage that we could have imposed.”); Ex. J - Milewksi Dep. 49:3–24 

(10/11/12) (testifying that BCBSM had leverage because of its size). 
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 Ex. L - see also McGuire Dep. 65:18-69:20 (08/14/12) (CFO of St. 

John Providence Health System discussing internal Providence strategy document 

that states BCBSM has “ultimate leverage in our community,” and interpreting that 

statement to refer to “the fact that Blue Cross has a significant percentage of the 

market and has significant market power when dealing with [the] hospital 

community.”); Ex. M - Felbinger Dep. 33:14–21 (8/29/12) (CFO of Borgess Health 

stating that BCBSM has “a significant amount of power on rates and how they 

apply their rules and regulations.”); Ex. N - AETNA-00575835 (hospital required 

an increase in Aetna’s reimbursement rate because size of BCBSM’s “business” 

and  “the  penalties  for  non-compliance [with the MFN agreement] are extensive  

to  the  point  where  we  cannot  afford  to  be  out  of  compliance.” ). 

II. BCBSM’s Competitive Advantage Over Other Insurers in Discounts at 

Hospitals Began to Erode in the Mid-2000s 

In the years before BCBSM introduced its MFNs, it believed its market 

share had begun to erode along with its advantage over competitors in terms of the 

large discounts that it could historically extract from hospitals. Ex. O - See Darland 

Dep., Ex. 44 (BLUECROSSMI-99-02467917) (email between BCBSM executives 

stating that it is likely that BCBSM’s discount differential will erode, with Doug 

Darland stating that BCBSM could not “compete in the market if we had to pay 

what our competitors pay for hospital services”); Ex. P - Noxon Dep. 68:12 – 
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69:15 (BCBSM executive testifying that BCBSM’s hospital discount advantage 

had been eroding over time); Ex. Q - id. at 234:1-8 (BCBSM’s discount differential 

was eroding in part because other insurers were seeking better discounts); Ex. R - 

BLUECROSSMI-99-0317577 (internal BCBSM email stating that BCBSM’s 

“absolute discounts slipped in 2008,” and  “discounts vs. competitors dropped in 

2007”); Ex. S - BLUECROSSMI-99-01404334 (2007 BCBSM document stating 

that “[d]iscount advantage on inpatient has been eroded by other payors.”);  Ex. T - 

see also Expert Report of Dr. Christopher A. Vellturo (“Vellturo Report”), Aetna v. 

Blue Cross Blue Shield of Mich., No. 11-cv-15346, at ¶ 594 (MFNs halted 

BCBSM’s market share decline in the mid-2000s and stopped share gains by 

BCBSM’s competitors).3  

To shore up its dominance and hamstring the threat from stronger 

competition, Blue Cross adopted a practice of inserting MFN agreements in its 

hospital contracts as described above.  This course of conduct sometimes even 

expressly sought to turn back the clock by mandating that hospitals revert back to 

the discount differential that Blue Cross had enjoyed over its competitors in an 

earlier period. Ex. U - See, e.g., BLUECROSSMI-99-388498 at -500, -503 (2009 
                                                 

3 Dr. Vellturo is Aetna’s expert on “whether BCBSM’s contracting conduct 
significantly reduced competition among suppliers of health insurance and related 
administrative services,” in its parallel case against BCBSM. Dr. Vellturo is 
President and Founder of Quantitative Economic Solutions, LLC, and received his 
Ph.D. in economics from MIT, where he was a Bradley Fellow in public 
economics. Dr. Vellturo prepared a 244-page report in the Aetna case. 
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contract between BCBSM and Beaumont required Beaumont to attest that “the 

discount represented in the BCBSM/BCN payment rates exceed the discount 

offered to other non-governmental payors to the same degree as existed in 

February 2006”). 

III. Blue Cross Used Its Market Power to Impose Equal-To MFN and MFN-

Plus Agreements in its Hospital Contracts Despite Hospitals’ Resistance 

BCBSM used its market power to impose MFNs on many Michigan 

hospitals through the contracting process even when hospitals protested.   

 

 

    Blue Cross intended for the PHA to 

govern its relationship with all hospitals in its network.4  For its MFN scheme to 

succeed in materially raising its rivals’ costs, BCBSM needed to secure MFN 

provisions at several, not just a few, of the hospitals in its network. 

The PHA contains a “Most Favored Discount” section, which provides:  

Hospital will attest and commit that the payment rates which it has 
provided to BCBSM under this Agreement for non-Medicare 
members are at least as favorable as the rates which it has established 

                                                 
4 The PHA did govern the relationship between BCBSM and its PG 5 hospitals, 
while PG 1-4 hospitals used the PHA as the starting point for further negotiations. 
Ex. W - See Schaal Dep. 69:6-9; Ex. X - 276:10-17 (10/08/12) (stating that the 
PHA binds all hospitals in Michigan, such that the PHA applied to a PG 1-4 
hospital if the hospital’s negotiated provider agreement expired and was not 
renegotiated). 
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with all other non-governmental PPOs, non-governmental HMOs or 
other non-governmental commercial insurers. 
  

Blue Cross was able to unilaterally impose this provision on the smallest hospitals 

in its network, the PG 5 hospitals.5   

 

  

These smaller hospitals were essentially at the mercy of BCBSM’s market 

power.  Larger hospitals did resist BCBSM’s pursuit of MFNs—both individually 

and through their trade association—but did so without much success. The 

Michigan Hospital Association, a statewide association of nearly all of the 

hospitals in Michigan, resisted the insertion of the MFN into the PHA. Ex. Y - See 

Felbinger Dep. 146:19–149:17 (08/29/12) (hospital CFO stating that the MHA did 

not want the MFN agreement in PHA; the MHA did not want BCBSM to have 

more bargaining power than they already had, because that would “tie[] 

[hospital’s] hands even tighter than they’re already tied.”).  

Hospitals tried to resist because they and the medical community in general 

were concerned the MFN scheme would further entrench the dominance of 

                                                 
5 Blue Cross organizes hospitals in Michigan into “peer groups” numbered one 
through five. These peer groups, often referred to with the short hand “PG,” are 
comprised of hospitals of similar sizes (taking into account the number of licensed 
beds and number of admissions). PG 1-4 hospitals are larger hospitals;  
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BCBSM in the Michigan health insurance market. Ex. Z - See Share Dep., Aetna 

Ex. 16 (BLUECROSSMI-99-03029350 at -351 (BCBSM email stating many 

physicians “do not want BCBSM to have more power. They very much fear that 

we abuse our already excessive market share.”)); Ex. AA - Lantzy-Talpos Dep. 

55:6–57:6 (11/13/12) (testifying that Michigan hospital told Aetna the hospital did 

not want to sign an MFN-plus with BCBSM).  Many hospitals indicated that the 

MFNs would unfairly restrict their ability to contract with other providers, and 

heighten the competitive problems caused by Blue Cross’s dominant market 

position. Ex. BB - See McGuire Dep., DOJ Ex. 3 (AHT-000443 at -445) 

(Ascension’s “[g]oal should be to remove from contract language because MFN 

clause effectively neutralizes our ability to create leverage by developing other 

payer relationships.”); Ex. CC - Longbrake Dep., DOJ Ex. 2 (BX-HRV-000069 at -

070) (hospital requesting removal of MFN due to its “reluctance to be 

contractually obligated for an unspecified amount of time, to terms that constrain 

our strategic growth and may threaten our very survival in the market.”).  For some 

hospitals, the MFNs thwarted plans to move business away from BCBSM to other 

payors.  For instance, Ascension Health wanted to diversify its payors to “reduce . . 

. long term dependence on BCBSM Michigan and create additional leverage with 

BCBS during the negotiating process.” Ex. DD - See AH-000036 at -038 
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(“Commercial Payer Diversification Strategy”).  But hospitals’ resistance often 

failed given BCBSM’s market power.  

IV. BCBSM Frequently Traded Higher Reimbursement Costs for Itself and 

its Insureds and Self-Insureds to Obtain MFNs that Protected BCBSM 

from Competition 

Despite these concerns, Blue Cross aggressively inserted MFNs into hospital 

contracts in Michigan. If BCBSM was unable to insert the MFNs unilaterally, it 

made them the focal point of its contract negotiations with hospitals.  Blue Cross 

executives repeatedly described the MFN agreements as “key” “required,” 

“important” and “a cornerstone.” See Ex. EE - BLUECROSSMI-02-001189; Ex. 

FF - Smith Dep., DOJ Ex.13 (BLUECROSSMI-99-407857 at -857, -858); Ex. GG 

- Longbrake Dep., DOJ Ex. 3 (BLUECROSSMI-99-01053141 at -141). 

And Blue Cross was willing to pay the hospitals more through increased 

reimbursement rates (and sometimes lump sums) to implement its MFN scheme.  

BCBSM often specifically tied its willingness to increase rates to the hospital’s 

acceptance of the MFN.  Id., Ex. EE (Blue Cross executive Doug Darland 

indicating in his contract negotiations with Allegan General Hospital that an MFN 

was “required” to consider a variance to the Peer Group 5 reimbursement model, 

and that a MFN with a differential was preferred); Ex. HH - BLUECROSSMI-99-

176762 at -764; Ex. II - CIVLIT-BCBSM-00270479 at -481, -482, -483, -486 
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(BCBSM agreed to increase hospital’s reimbursement rate for the 2009 fiscal year 

in part “in recognition of [hospital’s] favored discount commitment)”).   

Frequently Blue Cross even made it clear that the larger the discount 

differential the hospital was willing to agree to, the larger the increase in 

reimbursement rates that BCBSM would provide. Ex. JJ- See Darland Dep. 47:1-

16 (BCBSM should be able to afford “a more generous rate increase” if Beaumont 

kept discount differential at current levels); Ex. KK - Noxon Dep., DOJ Ex. 8 

(BLUECROSSMI-10-009368 at -371) (BCBSM email to hospital chain stating that 

“BCBSM would be willing to consider a larger add on [i.e., higher reimbursement 

rate] if [Ascension Health] were willing to provide a larger point spread [i.e., a 

greater percentage point MFN differential]”).  

And there is no mystery to why BCBSM sought the MFNs so forcefully—it 

wanted to protect its advantage in hospital discounts and restrain other insurers’ 

ability to compete.  Blue Cross executives testified that the MFNs did nothing to 

reduce costs for their own customers or otherwise benefit them. Ex. LL - See 

Dallafior Dep. 305:6-8 (10/24/12) (“Q.  Are you aware of Blue Cross’s use of 

MFN clauses saving its customers any money?  A. No.”); Ex. MM - Schaal Dep. 

222:1-4 (testifying that he could not think of any way that the MFN has benefited 

patients at hospitals with MFNs); Ex. NN - Sorget Dep. 37:24-38:14 (10/16/12).  

Indeed BCBSM executives confirmed that the MFNs led to higher rates for their 
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own customers. Ex. OO - Dallafior Dep., 183:18-186:18 (10/24/12) (paying 

Beaumont additional dollars would drive up BCN’s rates to customers because “if 

we were to pay [Beaumont] more, that means those costs would be passed on, that 

portion, to the customer in either premium increases or in claims expense that they 

would incur for those claims that were - those claims that were incurred at the 

Beaumont Health System.”). BCBSM’s Douglas Darland confessed that he was 

not comfortable “pay[ing] more in exchange for an MFN or MFN plus” because it 

would not be “protecting the assets of our customers.” Ex. PP - Darland Dep. 323:6 

-324:18.  But BCBSM did that very thing, at the expense of its customers who are 

members of the proposed class. 

V. BCBSM Harmed Its Own Insureds and Self-Insureds as They Paid 

More for Hospital Services So BCBSM Could Avoid Competition 

through MFNs  

Because BCBSM agreed to pay higher reimbursement rates to hospitals in 

exchange for MFN provisions, BCBSM increased its reimbursement rates at those 

hospitals above what they would have been absent the MFNs. These agreements to 

increase reimbursement rates also increased the cost of hospital services for many 

of BCBSM’s insureds who pay a portion of the allowed amount. The higher 

reimbursement rates also increased the costs of employers and other organizations 

that self-insure and contract with BCBSM for access to BCBSM’s provider 
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network at the rates negotiated by BCBSM, and that directly pay hospitals for 

much of the cost of their employees’ or members’ hospital healthcare services.  

Examples of BCBSM reimbursement rate increases occurring as a quid pro 

quo for an MFN provision follow: 

Beaumont Hospitals - Grosse Pointe, Troy, Royal Oak 
 Blue Cross proposed to Beaumont a quid pro quo exchange of increased 

reimbursement rates for an MFN clause — with larger increases in 
reimbursement rates for larger discount differentials. Ex. QQ - Darland Dep., 
DOJ Ex. 5 (BLUECROSSMI-08-022036) (BCBSM should be able to afford “a 
more generous rate increase” if Beaumont kept discount differential at its 
current level); Ex. RR - M. Johnson Dep., DOJ Ex. 6 (BLUECROSSMI-99-
051863 at -863) (discussing Beaumont “strategic alliance” wherein Beaumont 
would “shut out competing plans that approach them for a greater discount” in 
exchange for a substantial 7-8% rate increase from BCBSM). BCBSM 
estimated that its “upfront” cost of this rate increase would be $25 million. It 
thought this was “a fantastic long-term competitive advantage for us.” Ex. U - 
See BLUECROSSMI-99-388498 at -498, -503; Ex. SS - BLUECROSSMI-99-
194458 at -458, -459. 

 
 Blue Cross called the MFN-plus it succeeded in buying from Beaumont a 

“mega most favored nation clause.” Ex. TT - CIVLIT-BCBSM-00187609 at -
610. The MFN-plus guaranteed Blue Cross a rate that was 10 percentage points 
better than any of its competitors. Ex. U - See BLUECROSSMI-99-388498 at -
498, -503; Ex. UU - BLUECROSSMI-99-194458 at -458, -459.   

St. John Hospital and Medical Center and Providence Park Hospital 
 St. John Hospital and Medical Center and Providence Park Hospital, both part 

of the Ascension hospital system, entered into a MFN-plus agreement with 
BCBSM, effective no later than July 1, 2008, which guaranteed that BCBSM 
would have a 10% better discount than other insurers. Ex. GG - See CIVLIT-
BCBSM-00270479 at -480, -483, -486. Additionally, Blue Cross paid 
$7,519,400.00 in lump sum payments to the Ascension hospitals for the 
contracts with MFN-plus clauses. Ex. II - Noxon Dep., DOJ Ex. 8 
(BLUECROSSMI-10-009368 at -371).  
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 As it states in the contract, BCBSM agreed to increase the hospitals’ 
reimbursement rate over and above the standard update “in recognition of 
[Ascension Health’s] favored discount commitment.” Ex. FF - 
BLUECROSSMI-99-176762 at -764; Ex. GG - CIVLIT-BCBSM-00270479 at -
481, -482, -483, -486; Ex. VV - see also Sorget Dep. 178:13-179:10 (Sorget 
understood offer to Ascension to mean that increase in reimbursement was 
“dependent” on a commitment to provide a 10 percent most favored nation 
clause).  
 

 Blue Cross was willing to pay even higher reimbursement rates in exchange for 
an MFN with a larger discount differential.  Ex. WW - See Smith Dep., DOJ 
Ex. 9 (AHSJP-037045 at -045) (Blue Cross executive Gerald Noxon stating 
BCBSM’s “willingness to pay a premium for a commitment on this. BCBSM is 
looking for a significant spread.” ).  Blue Cross believed an MFN point spread 
greater than 20 points was worth a 1.5% rate increase, valued at  “up to $7M” in 
additional revenue for Ascension. Ex. XX - Noxon Dep., DOJ Ex. 7  
(BLUECROSSMI-10-009207 at -208) (BCBSM proposal for Ascension 
meeting including a $5 million one-time signing bonus payment and an MFN 
clause-related increase which BCBSM estimated would yield up to $7 million 
in additional payments to Ascension); Ex. II - see also Noxon Dep., DOJ Ex. 8 
(BLUECROSSMI-10-009368 at -371) (“BCBSM would be willing to consider 
a larger add on [in rates] if AH were willing to provide a larger point spread”).6 
 

VI. BCBSM’s MFNs Harmed Other Insurers and their Insureds and Self-

Insureds by Forcing Them to Pay Higher Prices for Hospital Services 

Blue Cross did not only harm its own customers through its use of the 

anticompetitive MFN scheme. Other insurers such as Priority, HAP and Aetna, 

were forced to increase their reimbursement rates or forego rate decreases they 

could have negotiated, due to hospitals’ MFN obligations to BCBSM. The result 

                                                 
6 Blue Cross occasionally internally estimated how much the MFN was worth 

to itself. Here Blue Cross estimated that the most favored nation discount 
advantage of 10 percentage points was “worth about 2.5 million a year” to it.  Ex. 
YY - See Darland Dep. 418:15-419:10 (11/15/12); Ex. ZZ - Darland Dep., Ex. 45 
(BLUECROSSMI-08-003819). 
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was that these insurers, their insureds and self-insureds paid more for hospital 

services than they would have absent the MFN agreements.7  Ex. A - See 

Leitzinger Expert Report at ¶11, 45-46, 59, 65, 67, 72, 74; Ex. AAA - Darland 

Dep. 405:4-23 (MFNs maintain a “floor” differential—hospitals could not 

negotiate lower rates for other insurers).  

 

 

 

 

 

 

 

 
                                                 

7 Plaintiffs have obtained and their expert, Dr. Jeffrey Leitzinger, has analyzed 
the claims data from BCBSM, Priority, HAP and Aetna, which collectively 
constitutes approximately 80 percent of the commercial health insurance market in 
Michigan. Ex. A - Leitzinger Rpt. at ¶ 25. These companies are four of the top six 
commercial health insurers in the state.  Ex. A - Id. at Ex. 4.  Other commercial 
health insurers each have a market share of three percent or less. Ex. A - Id. 

Dr. Leitzinger is an economist and President of Econ One Research, Inc., an 
economic research and consulting firm.  He has masters and doctoral degrees in 
economics from the University of California at Los Angeles and a bachelor’s 
degree in economics from Santa Clara University.  His doctoral work concentrated 
on the field within economics known as industrial organization, which involves the 
study of markets, competition and antitrust. Ex. A - See Id. at ¶ 1. 
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 Ex. CCC 

- Andreshak Dep. 160:12–161:4 (testifying that Aetna would not even approach 

PG 5 hospitals to negotiate better discounts due to effects of MFN).  

Examples of the adverse effect that BCBSM’s MFNs had on other insurers 

and their insureds and self-insureds abound: 

PRIORITY HEALTH 
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 Ex. KKK - See also Root Dep., 
DOJ Ex. 16 (BLUECROSSMI-99-03093188 at -189) (series of emails 
regarding the possible business that BCBSM could gain if the BCBSM MFN 
agreement caused Charlevoix to terminate Priority Health). 

 
 Charlevoix CFO William Jackson testified that the hospital increased Priority’s 

rates in order to make the insurer compliant with the Blue Cross MFN. Ex. LLL 
- See Jackson Dep. 79:1-80:6 (03/02/12) 
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 Priority knew that the MFN at Lakeshore would require them to increase their 

rates when negotiating the new contract and was willing to comply. Ex. QQQ - 
See HLH001685 (“Priority agrees we can adjust to assist Lakeshore with 
favored nation clause.”).  
 

  
 

 

 
  

 
 
 
 
 
 
 
 
 
 

   

HEALTH ALLIANCE PLAN (HAP) 

Beaumont Hospitals – Royal Oak, Grosse Pointe, and Troy 
 Beaumont Hospitals’ MFNs with BCBSM (discussed supra at 16) required 

Beaumont to give Blue Cross at least a 10-percentage point advantage over 
other insurers.  
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 Laura Eory, a provider and hospital contracting executive at HAP, stated that it 

is fair to say that MFNs were harmful to HAP's ability to be competitive in the 
marketplace. Ex. WWW - Eory Dep. 180:6-181:1 (11/12/12).  

 
 

 (i.e., Garden City Hospital,  
 Ex. XXX - See Jodway Dep. 50:15-51:22 (09/07/12);  

  

AETNA 

Bronson LakeView Hospital 
  

 
   

 
 Ex. CCCC - Hughes Dep., 

DOJ Ex. 11 (AETNA- 00071584 at -585). 
 

 Helen Hughes, Director of Managed Care for Bronson Healthcare Group, 
testified that allowing Aetna’s reimbursement rate to remain at 70%, where it 
was in 2007, would have violated the MFN and that she would “not do anything 
that specifically violates the agreement.” Ex. DDDD - Hughes Dep. 294:5–
295:1. 

Three Rivers Health 
 Three Rivers Health pursued reimbursement rate increases from Aetna in order 

to make its contract with Aetna compliant with the BCBSM MFN. Ex. EEEE - 
See Andrews Dep. 68:9–70:4 (11/02/11); Ex. FFFF - see also Andrews Dep., 
Ex. 11 (AE-0003311) (letter from Three Rivers to Cofinity (a health insurer) 
stating that the “Blue Cross contract is presenting challenges regarding the most 
favored nation clause” and that was one reason that Three Rivers needed “to get 
all of our payors near or at Blue Cross levels by the end of 2009.”).  
 

 Three Rivers Health and Aetna subsequently executed an amendment to the 
existing hospital agreement, effective January 1, 2009, which increased Aetna’s 
reimbursement rate from 65% to 75% of charges beginning in 2010, when the 
MFN became effective. Ex. GGGG - See TRC-HC-0003777 at -778. 
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 The BCBSM MFN was the only reason Three Rivers Health gave to Aetna for 
refusing a lower reimbursement rate. Ex. HHHH - Winters Dep. 46:9–48:16 
(10/09/12). 

ARGUMENT 

I. The Court Should Certify the Proposed Class of Purchasers of Hospital 

Healthcare Services. 

Plaintiffs satisfy the applicable test for class certification, which requires 

meeting the four prongs of Federal Rule of Civil Procedure Rule 23(a) and at least 

one prong of Rule 23(b). As described below, Plaintiffs can use class-wide 

evidence to show that: BCBSM included MFN provisions in its provider 

agreements with the relevant hospitals; those provisions were anticompetitive; they 

resulted in artificially high reimbursement rates at those hospitals; Plaintiffs and 

the Class therefore paid artificially inflated prices for hospital healthcare services; 

and the amount of the overcharge on the payments made by Plaintiffs and the Class 

for hospital healthcare services. 

A. The Proposed Class Meets the Standards of the Supreme Court 
and the Sixth Circuit 

Courts are required to conduct a “rigorous analysis” at class certification. 

Amgen, Inc. v. Conn. Retirement Plans and Trust Funds, 133 S.Ct. 1184, 1194 

(2013).  “The proposed class must be ‘sufficiently cohesive to warrant adjudication 

by representation.’” In re: Scrap Metal Antitrust Litig., 527 F.3d 517 (6th Cir. 

2008) (quoting Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 623 (1997)).   

The analysis at this stage is focused on the Rule 23 requirements, not the 
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merits.  The Supreme Court recently counseled in Amgen:  

Rule 23 grants courts no license to engage in free-ranging merits 
inquiries at the certification stage. Merits questions may be considered 
to the extent—but only to the extent—that they are relevant to 
determining whether the Rule 23 prerequisites for class certification 
are satisfied.  

 
133 S.Ct. at 1194-1195.8  An inquiry into the merits is often not necessary to 

determine whether a class should be certified. See Wilkof v. Caraco Pharm. Labs., 

Ltd., 280 F.R.D. 332, 338 (E.D. Mich. 2012).  Plaintiffs are not required to prove 

their case at the class certification stage. See Messner, 669 F.3d at 811 (“[T]he 

court should not turn the class certification proceedings into a dress rehearsal for 

trial on the merits.”)   

“The Court should err in favor of certification when there is some doubt 

whether to certify the class.” Hyland v. Homeservices of Am., Inc., 2008 U.S. Dist. 

LEXIS 90892, 30 (W.D. Ky. Nov. 6, 2008) (quoting In re Foundry Resins 

Antitrust Litig., 242 F.R.D. 393, 402 (S.D. Ohio 2007)); see In re Playmobil 

Antitrust Litig., 35 F. Supp. 2d 231, 239 (E.D.N.Y. 1998) (citing In re Control 

Data Corp. Sec. Litig., 116 F.R.D. 216, 219 (D. Minn. 1986)) (“Because of the 

                                                 
8 Amgen also cited Wal-Mart v. Dukes, 131 S.Ct. 2541, 2552, n.6 (2011): “(a 

district court has no ‘‘authority to conduct a preliminary inquiry into the merits of 
a suit’’ at class certification unless it is necessary ‘to determine the propriety of 
certification’ (quoting Eisen v. Carlisle & Jacquelin, 417 U.S. 156, … (1974)))” as 
well as the “Advisory Committee's 2003 Note on subd. (c)(1) of Fed. Rule Civ. 
Proc. 23, 28 U.S.C. App., p. 144 (‘[A]n evaluation of the probable outcome on the 
merits is not properly part of the certification decision.’).” 
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important role that class actions play in the private enforcement of antitrust actions, 

courts resolve doubts in favor of certifying the class.”).  

B. Antitrust Claims Are Well-Suited for Class Treatment 

The Supreme Court has recognized that private antitrust actions critically 

complement public enforcement of the antitrust laws, and that class actions 

enhance the effectiveness of such private actions. Hawaii v. Standard Oil Co. of 

Cal., 405 U.S. 251, 266 (1972) (“Congress has given private citizens rights of 

action for … damages for antitrust violations …. Rule 23 … provides for class 

actions that may enhance the efficacy of [such] private [antitrust] actions by 

permitting citizens to combine their limited resources to achieve a more powerful 

litigation posture.”).  The Supreme Court has also made clear that the Rule 

23(b)(3) predominance requirement is “readily met in certain cases alleging . . . 

violations of the antitrust laws.” Amchem, 521 U.S. at 625 (emphasis added).  

Courts have also found class actions to be particularly appropriate in antitrust cases 

challenging anticompetitive agreements. See Cason-Merenda v. VHS of Michigan, 

Inc., No. 06-cv-15601, 2013 WL 5106520, *9 (E.D. Mich. Sept. 13, 2013) (“the 

Sixth Circuit has expressed a favorable view of class certification in antitrust 

conspiracy cases”). This Court, as well as others within the Sixth Circuit, have 

certified numerous classes in antitrust cases. See, e.g., In re: Scrap Metal Antitrust 

Litig., 527 F.3d 517 (6th Cir. 2008); Foundry Resins, 242 F.R.D. 393; In re 
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Cardizem CD Antitrust Litig., 200 F.R.D. 326 (E.D. Mich. 2001). 

C. The Class Satisfies the Requirements of Federal Rule of Civil 
Procedure 23(a) 

Rule 23(a) requires that plaintiffs comply with four prerequisites: (1) 

numerosity of parties; (2) commonality of a factual or legal issue; (3) typicality of 

claims; and (4) adequacy of representation. Each is satisfied here. 

i. The Class Easily Meets the Numerosity Requirement 

To maintain a class action, “the class must be so numerous that joinder of all 

members is impracticable.” Fed. R. Civ. P. 23(a)(1).  “While no strict numerical 

test exists, ‘substantial’ numbers of affected consumers are sufficient to satisfy this 

requirement.” Young v. Nationwide Mut. Ins. Co., 693 F.3d 532, 541 (6th Cir. 

2012).  In a case such as this, where the class is made up of thousands of 

individuals and entities that made purchases from several hospitals over a multi-

year time period, Ex. A - see Leitzinger Rpt. at ¶ 25, courts have not hesitated to 

find numerosity. Ex. A - See id. (numerosity satisfied when there were thousands 

of potential class members); In re Aftermarket Auto. Lighting Prods. Antitrust 

Litig., 276 F.R.D. 364, 375 (C.D. Cal. 2011) (finding numerosity satisfied when 

the class numbered “at least in the hundreds”).  

ii. The Existence and Effects of Blue Cross’s MFN Clauses Create 
Factual and Legal Questions Common to the Class 

The second requirement of Federal Rule of Civil Procedure 23(a) is that 

there is a factual or legal question common to the class. The Sixth Circuit has held 
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that “there need only be one question common to the class.” Sprague v. General 

Motors Corp., 133 F.3d 388, 397 (6th Cir. 1998).  Plaintiffs demonstrate 

commonality if “resolution of [plaintiffs’] common conspiratorial allegations will 

advance this litigation.” Foundry Resins, 242 F.R.D. at 405.     

Among the factual and legal issues common to each class member’s claim 

are: 

 Whether BCBSM agreed to MFNs in its contracts with hospitals; 
 
 Whether the use of MFNs by BCBSM is anticompetitive; 
 
 Whether Defendant violated the Sherman Act through use of MFN 

contracts; 
 
 Whether Defendant violated the Michigan Antitrust Reform Act through use 

of MFN contracts; 
 
 Whether Defendant’s actions caused injury to Plaintiffs and the Class in the 

form of inflated prices for hospital healthcare services; and 
 
 The appropriate measure of damages. 

Courts in this Circuit have repeatedly found such common questions sufficient to 

satisfy the commonality requirement. See supra; Young v. Nationwide Mut. Ins. 

Co., 693 F.3d 532, 543 (6th Cir. 2012) (plaintiffs satisfied the commonality 

requirement as there would be common proof of causation concerning whether the 

Defendant’s actions caused the harms alleged).   

 Class members here all base their claims on Blue Cross’s anticompetitive  

MFN scheme and thus their claims will all succeed or fail based on the 
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determination of whether this scheme existed, violated the antitrust laws and 

impacted the plaintiff class. Any of the legal and factual issues that underlie this 

central determination is enough to satisfy commonality.  

iii. As Purchasers of Hospital Services, Plaintiffs’ Claims are 
Typical of the Claims of the Class 

“[A] plaintiff’s claim is typical if it arises from the same event or practice or 

course of conduct that gives rise to the claims of other class members, and if his or 

her claims are based on the same legal theory.” Powers v. Hamilton County Pub. 

Defender Comm’n, 501 F.3d 592, 618 (6th Cir. 2007) (quoting In re Am. Med. Sys., 

Inc., 75 F.3d at 1082). The typicality requirement does not require that plaintiffs’ 

claims be identical to or co-extensive with those of the class. See National 

Constructors Ass’n v. National Electrical Contractors Ass’n, 498 F. Supp. 510, 

545 (D. Md. 1980).  For example, plaintiff's claims are typical even if the plaintiff 

did not purchase all of the same price-fixed products as the class, In re Vitamins 

Antitrust Litig., 209 F.R.D. 251, 261 (D.D.C. 2002) (“The typicality requirement 

does not mandate that products purchased, methods of purchase, or even damages 

of the named plaintiffs must be the same as those of the absent class members.”), 

or even if the plaintiff was only directly affected by one of multiple acts making up 

an anticompetitive scheme.  Natchitoches Parish Hosp. Serv. Dist. v. Tyco Int'l, 

Ltd., 247 F.R.D. 253, 264-65 (D. Mass. 2008) (finding typicality where plaintiffs 

alleged defendant's anticompetitive scheme involved a number of agreements and 
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where named plaintiffs were not parties to all of the agreements). Courts tend to 

“liberally construe the typicality requirement.” Foundry Resins, 242 F.R.D. at 405.  

In antitrust cases, “typicality is established when the named plaintiffs and all class 

members allege[] the same antitrust violation by defendants.” Cason-Merenda, 

2013 WL 5106520 at *8 (quoting Foundry Resins, 242 F.R.D. at 405).   

The class representatives here all challenge the same course of conduct:  the 

anticompetitive MFN scheme that Blue Cross implemented to maintain and 

enhance its domination of the Michigan commercial health insurance market by 

raising the hospital healthcare costs of its rivals and in some instances, excluding 

its rivals from a Michigan hospital.  This practice inflated the reimbursement rates 

for healthcare services negotiated by both Blue Cross and its rivals at the affected 

hospitals and thus caused the class to pay inflated prices for those services.   

Blue Cross employed this scheme as broadly as possible with the hospitals 

in its network, to maximize the scheme’s impact on its rivals.  BCBSM’s 

succeeded in executing its plan in large part, with BCBSM imposing MFN 

provisions on all of its PG 5 hospitals and several of its larger hospitals.  The 

scheme allowed BCBSM to maintain and enhance its market dominance.  

This claim alleges exactly the same antitrust violation as the other class 

members advance and is based in the same facts and legal theory – Blue Cross’s 

MFN scheme violates state and federal antitrust law and caused purchasers to pay 
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inflated prices for healthcare services at the affected hospitals. Thus the 

representatives’ claims are typical of the class’s claims.  

iv. Named Plaintiffs Will Fairly and Adequately Protect the 
Interests of the Class 

Rule 23(a)’s fourth requirement is that Plaintiffs will “fairly and adequately 

protect the interests of the class.”  “Adequate representation invokes two inquiries: 

(1) whether the class counsel are qualified, experienced and generally able to 

conduct the litigation and (2) whether the class members have interests that are 

antagonistic to the other class members.” Beattie v. CenturyTel, Inc., 234 F.R.D. 

160, 169 (E.D. Mich. 2006) (quoting Stout v. Byrider, 228 F.3d 709, 717 (6th Cir. 

2000) (internal quotations omitted)).  

(1) Named Plaintiffs Have the Same Interests as the Class 

In evaluating adequacy of representation, courts seek to uncover any 

potential conflicts of interest between Class members. See Amchem Prods. v. 

Windsor, 521 U.S. 591, 625-26 (1997). Here, Plaintiffs have no conflicts with 

other class members.  Rather, Plaintiffs’ interests are aligned because they, like all 

other class members, have been injured by the same alleged conduct, and they, like 

other class members, “have the same interest in establishing liability, and that they 

all seek damages for overpayment.” Foundry Resins, 242 F.R.D. at 407. 

The named plaintiffs, just like the absent class members, were injured when 

they overpaid for hospital healthcare services as a result of BCBSM’s MFN 
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scheme.    Plaintiff Carpenters is a union health and welfare fund that self-insures 

its union members.  It had a contract with both BCBSM and HAP during the 

relevant period to obtain access to their network of hospitals at the prices they 

negotiated. Carpenters paid for healthcare services received by its members at the 

artificially inflated prices determined by PPO and HMO provider agreements at all 

of the BCBSM and HAP affected hospitals.9  Proposed plaintiffs Susan Baynard 

and Patrice Noah are individuals insured under Priority Health’s HMO plan.  They 

paid artificially inflated prices for healthcare services at Paul Oliver Memorial 

Hospital that were set by Priority’s provider agreement with Paul Oliver.10 These 

plaintiffs, no different from absent class members, were injured when they paid the 

inflated hospital healthcare prices caused by BCBSM’s MFN scheme.  They have 

the same interest as other class members in proving the unlawfulness of Blue 

Cross’s scheme and recovering the damages caused thereby. 

(2) Class Counsel Will Fairly and Adequately Represent the Class 

To satisfy the adequacy requirement, class counsel must be able to 

vigorously prosecute the interests of a class. Jackson’s Five Star Catering, Inc. v. 

Beason, No. 10-CV-10010, 2012 WL 3205526,  *2 n.2 (E.D. Mich. July 26, 2012) 

                                                 
9 Ex. A - See Leitzinger Rpt. at ¶ 76 n.160.  
10 If the Court grants Plaintiff’s motion to add Noah and Baynard as named 

plaintiffs, Plaintiffs will immediately produce documents for them that will show 
their purchases at Paul Oliver Memorial Hospital during the class period while 
insured by Priority Health, and thus establish their standing.  
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(quoting In re Am. Med. Sys., Inc., 75 F.3d 1069, 1083 (6th Cir. 1996)).  This 

Court has already determined that the four undersigned firms it appointed as 

interim class counsel have the experience, knowledge and resources to adequately 

represent the class. Dkt. 69, Order for Appointment of Interim Class and Liaison 

Counsel (finding that the four firms “will fairly and adequately represent the 

interests of the putative class.”); see Fed. R. Civ. P. 23(g)(1)(A).  Class counsel’s 

zealous prosecution of this case since their appointment by, for example, opposing 

the motion to dismiss, actively participating in a very full period of fact discovery, 

and now preparing this motion, confirms their adequacy.  Accordingly, the Court 

should find the four firms adequate under Rule 23(a)(4), and appoint them class 

counsel under Rule 23(g)(1), to represent the proposed class. 

D. The Class Satisfies the Requirements of Federal Rule of Civil 
Procedure 23(b)(3) 

Rule 23(b)(3) requires that: (1) common questions of law or fact 

predominate over individual questions; and (2) a class action is superior to other 

available methods of adjudication.  Both requirements are easily satisfied here. 

i. Common Questions of Proof Predominate Over Individual 
Ones 

The Supreme Court has made clear that the predominance requirement is 

“readily met in certain cases alleging . . . violations of the antitrust laws.” Amchem, 

521 U.S. at 625 (emphasis added).  In Amgen, the Supreme Court recently 
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emphasized that “Rule 23(b)(3). . . does not require a plaintiff seeking class 

certification to prove that each ‘elemen[t] of [her] claim [is] susceptible to class-

wide proof” but rather that “common questions predominate over any questions 

affecting only individual [class] members.” 133 S.Ct. 1184, 1196 (2013) (emphasis 

in original); see also Scrap Metal 527 F.3d at 535 (proof of an antitrust 

“conspiracy is a common question that is thought to predominate over the other 

issues of the case.”). 

Predominance is found when “common questions represent a significant 

aspect of [a] case and . . . can be resolved for all members of [a] class in a single 

adjudication.”  Messner, 669 F.3d at 815.  “Or, to put it another way, common 

questions can predominate if a ‘common nucleus of operative facts and issues’ 

underlines the claims brought by the proposed class.”  Id. The standard is “met if a 

single factual or legal question is ‘at the heart of the litigation.’” Calloway v. 

Caraco Pharm. Labs, Ltd., 287 F.R.D. 402, 407 (E.D. Mich. 2012) (quoting 

Powers, 501 F.3d at 619).  As long as common issues and evidence have central 

significance, the presence of some peripheral individual issues or evidence will not 

defeat a finding of predominance. Scrap Metal, 527 F.3d at 535; Sterling, 855 F.2d 

at 1196; In re Telectronics Pacing Sys., Inc., 172 F.R.D. 271, 287 (S.D. Ohio 

1997) (“That common issues predominate over individual issues does not require 

that the class members’ claims be proven by identical evidence or that 
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individualized proof cannot be introduced on some issues.”).  

The major factual issues in this case —the existence, scope and terms of  

BCBSM’s MFN scheme, the scheme’s effect on competition, whether the scheme 

inflated prices for healthcare services at the 13 affected hospitals, and the 

methodology to estimate the class’s damages—are all common to the class.  As is 

typical in antitrust class actions, the focus of the evidence will be squarely on 

BCBSM’s conduct and its effect on the market and the class as a whole — not on 

matters pertaining to any individual class member.  Thus, this is one of the many 

antitrust cases where, as the Supreme Court’s has observed, the predominance 

requirement is “readily met.”  Amchem, 521 U.S. at 625.   

“Considering whether questions of law or fact common to class members 

predominate begins . . . with the elements of the underlying causes of action.”  

Erica P. John Fund, Inc. v. Halliburton Co., 131 S. Ct. 2179, 2184 (2011).  Here, 

Plaintiffs allege a violation of Section 1 of the Sherman Act, 15 U.S.C. § 1 and 

Section 2 of the Michigan Antitrust Reform Act.  See Dkt. 78, CAC ¶ 117-127.  To 

establish an antitrust claim for damages, a plaintiff must prove “(1) a violation of 

the anti-trust law, (2) direct injury (or impact) from the violation, and (3) 

damages.”  Foundry Resins, 242 F.R.D. at 408–09.  As shown below, common 
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issues predominate for each of the elements11 and Plaintiffs will introduce common 

evidence to establish each element at trial.  

(1) Common Evidence Can Establish Blue Cross’s Antitrust 
Violation  

There can be no dispute that the first element of Plaintiff’s Section 1 

antitrust claim presents an entirely common issue12 – and one that predominates 

over any individual issues regarding impact and damages.  “[C]onspiracy is a 

common question that is thought to predominate over the other issues of the case.” 

Scrap Metal, 527 F.3d at 535.  In antitrust cases, “courts have consistently found 

that common issues regarding the existence and scope of the conspiracy 

predominate over questions affecting only individual members.”  Foundry Resins, 

242 F.R.D. at 408).  Significantly, therefore, proof of Blue Cross’s conspiracy with 

the hospitals in its network is an issue of sufficient importance and magnitude that 

                                                 
11 While common issues predominate for each element here, all that is required 

is that common issues predominate for the claim overall.  Amgen, 133 S. Ct. at 
1196 (“Rule 23(b)(3), however, does not require a plaintiff seeking class 
certification to prove that each element of her claim is susceptible to classwide 
proof.” (emphasis in original) (internal citations and quotations omitted)).  And 
indeed, in this Circuit, not only is the conspiracy issue common, it “is thought to 
predominate over other issues in the case and has the effect of satisfying the first 
prerequisite of Rule 23(b)(3).”  Scrap Metal, 527 F.3d at 535. 

12 See In re Titanium Dioxide Antitrust Litig., 284 F.R.D. 328, 344 (D. Md. 
2012) (holding conspiracy capable of common proof because plaintiffs’ allegations 
will focus on the actions of the defendants, and thus will not vary among class 
members); In re Chocolate Confectionary Antitrust Litig., 289 F.R.D. 200, 219 
n.23 (M.D. Pa. 2012) (“There is little doubt that the conspiracy element of the 
antitrust claims sub judice will be provable with evidence common to the class.”). 
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it alone causes common issues to predominate under clear Sixth Circuit precedent. 

The central issues for that element are the existence, scope and 

anticompetitive effect of BCBSM’s MFN scheme.  This scheme includes a series 

of anticompetitive MFN agreements between BCBSM and its network hospitals.   

Proof of this conspiracy and its effect on competition plainly “will not vary among 

class members.” In re NASDAQ Market-Makers Antitrust Litig., 169 F.R.D. 493, 

518 (S.D.N.Y. 1996).13 

(2) Antitrust Impact Can Be Established Through Evidence 
Common to the Class. 

The second element of Plaintiffs’ Section 1 claim is “antitrust impact, 

sometimes referred to as ‘fact of damage,’ which results from a violation of the 

antitrust laws. Cason-Merenda, 2013 WL 5106520at *9 (quoting Messner, 669 

F.3d 802at 816).  Antitrust injury requires a showing of “some damage” due to a 

defendant’s antitrust violations.  See Zenith Radio Corp. v. Hazeltine Research, 

395 U.S. 100, 114 n.9 (1969).  An overcharge, the additional amount paid for a 

product or service due to an antitrust violation, which is the type of harm the class 

suffered here, is a classic form of antitrust injury.  See Hanover Shoe, Inc. v. 

United Machinery Corp., 392 U.S. 481, 489 (1968) (proof of an overcharge 

“ma[k]e[s] out a prima facie case of injury and damage within the meaning of § 
                                                 

13 Dr. Leitzinger found that economic issues associated with proof of violation 
will involve evidence that is common to class members. Ex. A -  Leitzinger Rpt. at 
Sec. VI. 
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4”); Cardizem CD, 200 F.R.D. at 309 (proof of overcharges is “most common 

method for determining damages”). 

“Plaintiffs are not required to show that the fact of injury actually exists for 

each class member.” Cardizem CD, 200 F.R.D. at 340; see also In re K-Dur 

Antitrust Litig., 686 F.3d 197, 222 (3d Cir. 2012)  (“For certification plaintiff need 

not prove antitrust injury actually occurred.” ).  They only need to show that they 

are capable of establishing injury to the class with common proof at trial; 

unsurprisingly, courts have long held that in antitrust conspiracy cases like this 

one, causation can be established on a class-wide basis at trial. Foundry Resins, 

242 F.R.D. at 409.  Further, plaintiffs need not show that every class member was 

injured; certification is appropriate if the injury to the class was widespread, i.e., 

“most” class members were harmed.  Messner, 669 F.3d at 818.  This Court and 

others in the Sixth Circuit agree that the possible inclusion of some uninjured 

members in the class does not “transform the common [impact] question into a 

multitude of individual ones.”  Cardizem CD, 200 F.R.D. at 320-21; Cason-

Merenda, 2013 WL 5106520at *13, *21 (court certified class when plaintiffs’ 

expert showed “almost all of the members of the class” were harmed); J.B.D.L. 

Corp. v. Wyeth-Ayerst Labs. Inc., 225 F.R.D. 208, 218 (S.D. Ohio 2003).14  

                                                 
14 See also Blackie v. Barrack, 524 F.2d 891, 906 n.22 (9th Cir. 1975); Meijer, 

Inc. v. Warner Chilcott Holdings Co. III, LTD., 246 F.R.D. 293, 309-10 (D.D.C. 
2007); In re Sugar Indus. Antitrust Litig., 73 F.R.D. 322, 347 (E.D. Pa. 1976). “[A] 
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Plaintiffs can submit two types of common proof at trial showing that the 

class was injured by Blue Cross’s MFN scheme: (1) testimony and documents 

from Defendant’s executives and those of hospitals and other insurers; and (2) 

expert testimony concerning accepted economic and econometric analyses.  The 

availability of this common evidence satisfies Rule 23’s predominance 

requirement.  See In re Linerboard Antitrust Litig., 305 F.3d 145, 153 (3rd Cir. 

2002) (lesser showing was “belt and suspenders” proof under Rule 23). 

Discovery has revealed testimony and documents, all of which are part of 

the proof of the MFN scheme’s impact on the class, in which BCBSM’s executives 

themselves noted that the MFNs would impact all of the prices class members paid 

for hospital services.  For example, BCBSM executives have confirmed that the 

inflation in reimbursement rates negotiated by BCBSM to get the MFNs inflated 

the charges paid by all its insureds and self-insureds in the same manner.15 When 

asked “is it the case, sir, that when hospital reimbursement rates increase, that self-

funded customers pay those increases,” a BCBSM hospital contracting executive 

                                                                                                                                                             
class will often include persons who have not been injured by the [defendants’] 
conduct,” but that does not defeat certification.  Id. at 823 (quoting Kohen, 571 
F.3d at 677).  Only when it is apparent that a great many persons have not been 
impacted should a court deny class certification.  Kohen, 571 F.3d at 677.  

15 Ex. IIII - Schaal Dep. 42:2-16; Ex. JJJJ - 75:7-18 (“Q: [D]oes that [model 
reimbursement] rate differ for inpatient or outpatient? A: No. Q: So the model sets 
out one reimbursement rate for traditional, TRUST, and BCN at a Peer Group 5 
hospital? A: Yes.”) 

2:10-cv-14360-DPH-MKM   Doc # 276-2   Filed 10/14/16   Pg 49 of 63    Pg ID 8273



 

39 

stated: “Somebody is going to pay for it,” and then clarified that those paying for it 

“would be all customers in some shape or form or other.”  Ex. KKKK - Sorget 

Dep. 28:20-29:4 (emphasis added). He also stated that BCBSM’s “level of 

discounts” in terms of their reimbursement rates would affect “the cost factor to 

what customers have to pay.” Ex. LLLL - Sorget Dep. 246:7-8.  Admissions like 

these are strong proof of causation that all or nearly all class members were 

injured.  See Blood Reagents, 283 F.R.D. at 238-39 (evidence stating price 

increases affected all customers “lend support to a finding of predominance”); 

Urethane, 251 F.R.D. at 638-39 (crediting “documents from the defendants 

showing that the defendants viewed their price increase … to be successful”). 

Blue Cross’s admissions that inflated reimbursement rates affected all 

purchasers of hospital services is not the only common evidence that class 

members were harmed by the MFN scheme.  In addition, common evidence, much 

of it detailed in Sections V and VI of the Statement of Facts above, provides 

consistent, clear and direct proof that BCBSM’s MFN scheme inflated 

reimbursement rates at the 13 affected hospitals.  Numerous hospital and insurer 

executives, along with BCBSM’s own personnel, ascribe increased reimbursement 

rates for Priority, HAP and Aetna directly to the requirements of BCBSM’s MFN 

agreements.   
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  BCBSM executives described how 

BCBSM increased its own reimbursement rates to obtain MFNs from hospitals. 

For example, BCBSM formed a “strategic alliance” with Beaumont wherein 

Beaumont would “shut out competing plans that approach them for a greater 

discount” in exchange for a substantial reimbursement rate increase from BCBSM. 

Ex. PP - M. Johnson Dep., DOJ Ex. 6 (BLUECROSSMI-99-051863 at -863).  This 

evidence, common to the class, shows how BCBSM MFNs injured class members. 

Moreover, Plaintiffs can present class-wide economic expert testimony at 

trial that corroborates what the lay evidence shows—all or nearly all of the class 

members were impacted by the MFN scheme. Plaintiffs retained Dr. Leitzinger to 

evaluate whether economic evidence that is common to members of the proposed 

class can be used at trial to corroborate the evidence in the discovery record that 

shows that class members were impacted at the 13 affected hospitals.  Dr. 

Leitzinger has concluded that such economic evidence is available in the form of 

the analysis described below. Ex. A - Id. at Sec. VI.   

Dr. Leitzinger statistically examined impact upon purchasers of healthcare 

services at the 13 hospitals where documents and testimony show that the MFN 

scheme inflated their payments to the hospital by raising the reimbursement rate of 

their insurer (or provider of their administrative services contract, if self-insured) .  
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Ex. A - Id. at Sec. VI(B).  First, Dr. Leitzinger examined how the applicable 

reimbursement rate at the 13 hospitals changed after the MFN went into effect (or, 

in the case of Priority, HAP and Aetna, how the reimbursement rate changed after 

both the MFN became effective and these insurers then negotiated new 

reimbursement rates). Ex. A - Leitzinger Rpt. at ¶ 47-50.    

Second, for Priority, HAP and Aetna, he compared their new, post-MFN 

reimbursement rates to Blue Cross’s reimbursement rate to see whether their new 

rates brought them into compliance with the MFN. Ex. A - Id. 

Third, he used a difference-in-differences (DID) regression analysis, which 

compared the actual annual reimbursement rate resulting from the applicable 

reimbursement formula in the provider agreement at the 13 hospitals with the 

actual reimbursement rates paid by the same insurance companies at similar 

hospitals in Michigan (the “benchmark” hospitals) under contracts without an 

MFN provision using the same “before and after” time periods as for the 13 

hospitals.16   In his regression, he included variables to control for variation among 

                                                 
16 Courts have approved the use of DID regression analyses to assess antitrust 
impact and damages. Messner, 669 F.3d at 810; In re Reformulated Gasoline 
(RFG) Antitrust & Patent Litig., No. CV-05-01671, 2007 WL 8056980, *8–10 
(C.D. Cal. Mar. 27, 2007) (granting plaintiffs’ motion for class certification where 
plaintiffs’ expert offered difference-in-differences regression as one method to 
measure impact); see also authority crediting regression analyses for common 
proof of antitrust impact and damages: Conwood Co., L.P. v. U.S. Tobacco Co., 
290 F.3d 768, 793 (6th Cir. 2002) (describing regression analysis as a “generally 
accepted method[] of proving antitrust damages”); Foundry Resins, 242 F.R.D. at 
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hospitals in such characteristics as complexity of care, costs, insurers’ billed 

amounts, and location. Ex. A - Id. at ¶ 51-57. 

With DID regression analysis, he compared the change in reimbursement 

rates at the 13 hospitals with the change in reimbursement rates at the benchmark 

hospitals to see whether the MFN caused any of the 13 hospitals to have greater 

increases (or smaller decreases) in reimbursement rates than the benchmark 

hospitals experienced.  The specific comparison was between a given MFN 

hospital (i.e., one of the 13) and the benchmark hospitals in Michigan within the 

same Peer Group.  For example, if the MFN hospital was a PG 1 hospital, Dr. 

Leitzinger used all PG 1 hospitals in Michigan with no MFN agreement with 

claims present in both the pre- and post-MFN time periods as the benchmark.17  He 

                                                                                                                                                             
411 (“[C]ourts have recognized that [regression] analyses are acceptable, 
generalized methods for assessing damages on a class-wide basis.”); In re High 
Fructose Corn Syrup Antitrust Litig., 295 F.3d at 660-61 (7th Cir. 2002) (same); 
TFT-LCD, 265 F.R.D. at 313 (N.D. Cal. 2010) (“courts have accepted multiple 
regression and correlation analyses as means of proving antitrust injury and 
damages on a class-wide basis”); see also Scrap Metal, 527 F.3d at 532-34 
(approving multiple regression as a standard acceptable scientific method); 
Realcomp II, Ltd. v. F.T.C., 635 F.3d 815, 834 (6th Cir. 2011) (finding that an 
expert’s “benchmark, and statistical-regression analyses thus provide substantial 
evidence in support of . . . anticompetitive effects”); Chocolate Confectionary, 289 
F.R.D. at 220 (regression analysis “is the comparing of variables to determine the 
influence that one variable, the independent or explanatory variable, has on another 
variable, the dependent variable.”); In re Ethylene Propylene Diene Monomer 
(EPDM) Antitrust Litig., 256 F.R.D. 82, 95 (D Conn. 2009) (plaintiffs commonly 
use regression analyses in antitrust cases). 

17 The exception was for PG 5 hospitals.  Because all such hospitals in 
Michigan had MFN agreements, there obviously were no PG 5 hospitals that could 
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concluded that the MFN scheme inflated the reimbursement rate at any MFN 

hospital that had greater increases or smaller decreases in reimbursement rates 

compared to the benchmark hospitals. Ex. A – Id.  at ¶ 57. Using this methodology, 

which is common to the class, Dr. Leitzinger’s analysis shows that reimbursement 

rates were inflated at the 13 hospitals due to the MFN scheme.   

After determining that such reimbursement rates were inflated, Dr. 

Leitzinger next examined whether these inflated rates caused the payments by class 

members for the covered healthcare services also to be inflated.18  He used another 

                                                                                                                                                             
serve as a benchmark.  Dr. Leitzinger thus used the most comparable benchmark 
hospitals available:  PG 4 hospitals in Michigan without an MFN agreement.  
Differences between PG 4 and PG 5 hospitals are generally limited to the number 
of beds. Ex. A - Leitzinger Rpt. at ¶ 54.  

18 Dr. Leitzinger described the process in this manner, Ex. A - id at ¶ 58-59: 
Having established that MFNs led to higher reimbursement rates and 

payments, the question then becomes whether or not those overcharges were 
born (at least in some part) by all or virtually all Class members.  Here 
again, there is evidence, common to members of the proposed Class, which 
indicates that the answer to this question is yes.  That evidence derives from 
the reimbursement methodologies used by Priority, HAP, Aetna and 
BCBSM at the Affected Hospitals.  In particular, the Provider Agreements 
that exist between each insurance company and each hospital (as applicable 
to each of the insurer’s networks) set forth procedures by which the amount 
of reimbursement as to each eligible claim for coverage in regards to a 
particular hospital service is to be determined.  

My analysis of those methodologies is capable of showing that higher 
reimbursement rates implemented as a result of the MFN agreements would 
have caused payments made for all (or virtually all) claims at the Affected 
combinations to increase, which means that all or virtually all of the payors 
of those claims (the Class members in this case) would all have paid at least 
some overcharge due to the MFNs.  And, of course, the terms of 
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set of common evidence to discern that all such payments contained an overcharge: 

the reimbursement methodologies contained in Priority, HAP, Aetna and 

BCBSM’s contracts with the affected hospitals and other relevant documents.  Ex. 

A - Id. at Sec. VI(C).  All four insurers utilized reimbursement formulas that. if 

reimbursement rates were inflated, then the reimbursement rates for all claims 

employing that formula would be inflated, or resulted in the same degree of rate 

inflation from pre- to post-MFN across all covered services whether the insurer 

had a single reimbursement formula for all services or different formulas for 

different types of services (e.g., inpatient v. outpatient). Ex. A - Id. at Sec. 

VI(C)(1)-(4).  These methodologies thus confirm that inflation in the overall 

reimbursement rate caused inflation in the payments made by class members to the 

affected hospitals. Ex. A - Id. Thus the analysis is additional common evidence 

that is available to prove at trial that the MFN scheme injured all or nearly all class 

members.  The second element of plaintiffs’ case, antitrust injury, can be proved 

with common evidence. 

In Messner, an antitrust damages class action claiming that a hospital merger 

resulted in inflated prices for hospital healthcare services, the Seventh Circuit 

explained why the same type of DID regression analysis used here can be applied 

to show common impact.  The plaintiff’s expert, Dr. Dranove, proposed using a 
                                                                                                                                                             

insurer/hospital Provider Agreements constitutes evidence that is common to 
Class members.  
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“differences-in-differences” method whereby he would compare “the percentage 

change in [defendant’s] prices between the pre- and post-merger periods . . . to the 

percent change in prices at a control group of local hospitals during the same 

period.”  Id. at 810.  The difference in magnitude between the price changes of the 

merged hospital and the price changes of the control group would estimate the 

overcharge imposed on the defendant’s patients due to its exercise of increased 

market power after the merger.  Id. at 817.    

The district court denied class certification, finding fault with Dranove’s 

methodology.  Id.  The Seventh Circuit, however, vacated, stating: 

Dranove claimed that he could use common evidence—the post-
merger price increases Northshore negotiated with insurers—to show 
that all or most of the insurers and individuals who received coverage 
through those insurers suffered some antitrust injury as a result of the 
merger.  That was all that was necessary to show predominance for 
purposes of Rule 23(b)(3).  

Id. at 818 (citing Hydrogen Peroxide, 552 F.3d at 311-12) (internal cites omitted; 

emphasis added).  The Seventh Circuit also concluded that although uniform price 

increases would simplify the analysis: 

[A] lack of uniformity would only require [Dranove] to do more 
[differences-in-differences] analyses for each contract—one analysis 
for each individual non-uniform price increase imposed in the contract 
being analyzed. . . . In a more complex world, multiple analyses 
would be needed to show more accurately a contract’s precise impact 
on class members.  That need does not change the fact that those 
analyses all rely on common evidence—the contract setting out the 
non-uniform price increases—and a common methodology to show 
that impact. Id. at 819. 
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Here, Dr. Leitzinger likewise can use common evidence—the inflated 

reimbursement rates and the resulting inflated prices for hospital healthcare 

services caused by the MFN scheme, as well as his common methodology—to 

show that all or nearly all purchasers of those services paid some overcharge and 

thus suffered some antitrust injury.  Applying the same methodology multiple 

times for the different provider agreements at issue does not change the fact that 

the methodology is common to all class members.  A finding of predominance is as 

warranted here as it was in Messner.  

(3) A Reliable Method of Proving Class-wide Damages Exists 

“[P]laintiffs meet their burden if they show that they can use recognized and 

reliable methodologies to prove damages on a class-wide basis.”19 Foundry Resins, 

242 F.R.D. at 410 (citing Carbon Black, 2005 WL 102966 at *19-20 (D. Mass. 

2005)).  The Sixth Circuit has “never required a precise mathematical calculation 

of damages before deeming a class worthy of certification.” Scrap Metal, 527 F.3d 

                                                 
19 Of course, even if there were a need to determine damages individually, 

that would not pose an obstacle to class certification.  See Scrap Metal, 527 F.3d at 
535 (“the court found that the ‘fact of damages’ was a question common to the 
class even if the amount of damages sustained by each individual class member 
varied.”) (citing CenturyTel, Inc., 511 F.3d at 564); Olden v. LaFarge Corp., 383 
F.3d 495, 508 (6th Cir. 2004) (“individual damage determinations might be 
necessary, but the plaintiffs have raised common allegations which would likely 
allow the court to determine liability (including causation) for the class as a 
whole”) (emphasis in original).  
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at 535 (citation omitted).20  This relaxed standard is due to the long-standing 

antitrust doctrine that “a defendant whose wrongful conduct has rendered difficult 

the ascertainment of the precise damages suffered by the plaintiff is not entitled to 

complain that they cannot be measured with the same exactness and precision as 

would otherwise be possible.” Eastman Kodak Co.v. Southern Photo Materials 

Co., 273 U.S. 359, 379 (1927).21   

In this case, Dr. Leitzinger has concluded that there is a workable, formulaic 

approach to estimating the amount of the class’s damages in the form of 

overcharges paid for hospital healthcare services. Ex. A - Leitzinger Rpt. at ¶ 11, 

75.  He used the same DID regression methodology described above that has been 

commonly used by economists analyzing the impact of competition on hospital 

reimbursement and adopted by courts analyzing damages in antitrust class 

actions.22  Dr. Leitzinger concluded that the percent of inflation in reimbursement 

                                                 
20 See also Blood Reagents, 283 F.R.D. at 240 (as to the expert’s 

methodology for measuring damages at trial, the court noted that at the class 
certification stage, it need only “find that the model ‘could evolve to become 
admissible evidence,’ but the model need not be ‘perfect.’” (citations omitted)).  

21 See also Texaco, Inc. v. Hasbrouck, 496 U.S. 543, 573, n. 31 (1990) 
(standard not rigorous); Rossi v. Standard Roofing, Inc., 156 F.3d 452, 484 (3d Cir. 
1998) (a “reasonable estimate” sufficient).   

22 See supra; Conwood, 290 F.3d  at 793; Foundry Resins, 242 F.R.D. at 411 
(recognizing that multiple regression models are “reasonable damages 
methodologies”); Chocolate Confectionary, 289 F.R.D. at 212 n.14 (noting 
multiple regression analyses “have been accepted by many courts as reasonable 
and reliable methods of proving class-wide damages”); Flat Glass, 191 F.R.D. at 
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revealed through the DID regression analysis can be applied to the total 

reimbursement dollars received by the hospital under the applicable provider 

agreement and during the applicable time period – totals that are readily calculable 

from the data provided through discovery in this case – in order to determine the 

aggregate overcharge for the class.   Ex. A - Id.  at ¶ 11, 65, 75.  Dr. Leitzinger’s 

standard, reliable formulaic calculation would provide the amount by which class 

members overpaid for hospital services as a result of Blue Cross’s MFN scheme.  

Ex. A - Id. at ¶ 75.  As this damages analysis is common to the class, there can be 

no doubt that plaintiffs can prove their antitrust claims with common evidence that 

predominates over any individual evidence. 

ii. Class Action Treatment is Superior to Other Methods of 
Adjudication 

 The “superiority” requirement ensures that resolution by class action will 

“achieve economies of time, effort, and expense, and promote … uniformity of 

                                                                                                                                                             
475-87 (holding that multiple regression analysis is one of most common ways to 
estimate damages in antitrust cases; “There is no dispute that when used properly 
multiple regression analysis is one of the mainstream tools in economic study and 
it is an accepted method of determining damages in antitrust litigation.”); In re 
Sulfuric Acid Antitrust Litig., No. 03-C-4576,  2007 WL 898600, at *7 (N.D. Ill. 
March 21, 2007) (noting multiple regression analysis has “been found to be [an] 
acceptable mechanism[] on which to base a class action”); DRAM, 2006 WL 
1530166, at *10 (“other courts have already upheld” multiple regression models 
“as valid means for proving damages on a class-wide basis, and this court has 
found no reason to reject them at this stage of the proceedings”); In re Bulk 
(Extruded) Graphite Products Antitrust Litig., 2006 WL 891362, at *15 (D.N.J. 
April 4, 2006) (noting multiple regression “methods are widely accepted”). 
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decision as to persons similarly situated, without sacrificing procedural fairness or 

bringing about other undesirable results.” Amchem, 521 U.S. at 615.23 “If common 

questions are found to predominate,” then courts also generally have found the 

superiority requirement satisfied. Carbon Black, 2005 WL 102966 at *21.  “Courts 

are generally loath to deny class certification based on speculative problems with 

case management.” In re NASDAQ Market-Makers Antitrust Litig., 169 F.R.D. 

493, 528 (S.D.N.Y. 1996). Courts have noted that “[a]ntitrust class actions are 

expensive endeavors and joining forces with other similarly situated plaintiffs is 

often the only way to effectuate a case.” Carbon Black, 2005 WL 102966, *22. 

Trying this case as a class action would be “superior to other available 

methods.”  A class action here would avoid repetitive adjudications; prevent 

possible inconsistent results; and allow class members an opportunity for redress 

they would otherwise be denied. Class members’ individual recoveries would not 

warrant their own suits. See Kinder v. United Bancorp, Inc., No. 11-cv-10440, 

2012 U.S. Dist. LEXIS 140567, at *16 (E.D. Mich. 2012) (finding superiority; 

as“[i]ndividual recovery [wa]s limited to $1000,” it was “unlikely that prospective 

                                                 
23 See also Sterling v. Velsicol Chem., 855 F.2d 1188, 1196 (6th Cir. 

1988)(“The procedural device of a Rule 23(b)(3) class action was designed not 
solely as a means for assuring legal assistance in the vindication of small claims 
but, rather, to achieve the economies of time, effort, and expense.”) (citations 
omitted); Cardizem, 200 F.R.D. at 351  (“proceeding with this consolidated multi-
district litigation as a class action will achieve economies of both the litigants’ and 
the Court's time, efforts and expense”). 
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plaintiffs would take on the expense of counsel”). The presence of large claimants, 

like businesses and unions, does not militate against certification. Paper Systems, 

Inc. v. Mitsubishi, 193 F.R.D. 601, 605 (E.D. Wis. 2000).24  In sum, a single class-

wide adjudication would be more efficient than thousands of individual actions 

litigating the same issues with the same proof, and more fair than the more likely 

alternative—no individual suits at all.  See, e.g., Cardizem, 200 F.R.D. at 350 - 

351; Urethane, 237 F.R.D. at 453.  

CONCLUSION 

 In sum, the Court should grant the motion, certify the proposed class and 

appoint the undersigned firms as co-lead counsel for the proposed class. 

  

                                                 
24 There are currently no individual cases pending against Blue Cross seeking 

recovery of overcharges despite the fact that the Department of Justice and the 
State of Michigan publicly challenged the lawfulness of the MFN agreements in a 
lawsuit in this Court.  This supports the conclusion that individual actions are not a 
viable alternative to a class action. See Riordan v. Smith Barney, 113 F.R.D. 60, 66 
(N.D. Ill. 1986) (finding superiority in part because “no other actions against 
defendants arising out of the transaction at issue are currently pending”).  
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Telephone:  (612) 333-8844 
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dnordin@gustafsongluek.com 
 
Fred Isquith  
Theodore B. Bell (P47987) 
WOLF HALDENSTEIN ADLER 
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Telephone: (202) 408-4600  
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bjohnson@cohenmilstein.com 
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E. Powell Miller (P39487) 
THE MILLER LAW FIRM, P.C. 
950 West University Drive, Suite 300 
Rochester, Michigan  48307 
Telephone: (248) 841-2200 
epm@millerlawpc.com 
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Teva Pharmaceuticals USA, Inc. 
and Teva Pharmaceutical 
Industries, Ltd. 

U.S. District Court, District of 
New Jersey 

Civil Action No. 
04-2355; 05-
1966; 05-3920; 
06-3672; 08-
2877; (JLL) 
(CCC) on all 

Deposition 
Trial 

June 2012 
June 2013 

Defendant 
Defendant 

       
16. Apotex, Inc. and Apotex, Corp. v. 

Sanofi-Aventis, Sanofi-Synthelabo, 
Inc., Bristol-Myers Squibb Company 
and Bristol-Myers Squibb Sanofi 
Pharmaceuticals Holding 
Partnership 

Circuit Court, Broward County, 
Florida, 17th Judicial Circuit 

No. 11-001243 Deposition 
Trial 

July 2012 
March 2013 

Plaintiff 
Plaintiff 

       
17. In Re: AndroGel Antitrust Litigation  U.S. District Court, Northern 

District of Georgia 
No. 1:09-MD-
2084-TWT 

Deposition July 2012 Plaintiff 

       
18. Tyco Healthcare Group LP, and 

Mallinckrodt, Inc. v. Pharmaceutical 
Holdings Corporation, et al. 

U.S. District Court, District of 
New Jersey 

Civil Action No. 
07-CV-1299 
(SRC)(MAS) 

Deposition August 2012 Plaintiff 
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Proceeding 

 
Court/Commission/Agency 

Docket or 
File 

Deposition/ 
Trial/Hearing

 
   Date 

 
On Behalf Of 

 
 

       
19. Allergan, Inc., et al. v. Athena 

Cosmetics, Inc., et al. 
U.S. District Court, Central 
District of California, Southern 
Division 

Case No. 
SACV07-1316 
JVS (RNBx); 
Case No. 
SACV09-0328 
JVS (RNBx) 

Deposition February 2013 Defendant 

       
20. Mylan Pharmaceuticals, Inc., et al. 

v. Warner Chilcott Public Limited 
Company, et al. 

U.S. District Court, Eastern 
District of Pennsylvania 

CIV No. 12-
3824 

Deposition May 2013 Plaintiff 

       
21. In Re: Polyurethane Foam Antitrust 

Litigation 
U.S. District Court, Northern 
District of Ohio 

Case No. 10-
MD-2196 

Deposition July 2013 Plaintiff 

       
22. Marchbanks Truck Service, Inc. 

d/b/a Bear Mountain Travel Stop, et 
al., v. Comdata Network, Inc. d/b/a 
Comdata Corporation, et al. 

U.S. District Court, Eastern 
District of Pennsylvania 

No. 07-1078-
JKG 

Deposition August 2013 Plaintiff 

       
23. Astrzaeneca AB, Aktiebolaget 

Hässle, KBI-E Inc., KBI Inc., and 
Astrazeneca, LP v. Apotex Corp., 
Apotex Inc. and Torpharm, Inc. 

U.S. District Court, Southern 
District of New York 

Civil Action No. 
01-CIV-9351 
(BSJ) 

Deposition August 2013 Defendant 

       
24. In re: Cathode Ray Tube (CRT) 

Antitrust Litigation 
U.S. District Court, Northern 
District of California, San 
Francisco Division 

Case No. 3:07-
CV-5944 SC 

Deposition August 2013 Plaintiff 
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List of Materials Reviewed

Pleadings
Blue Cross Blue Shield United of Wisconsin, et al. v. Marshfield Clinic, et al., Case No. 95-1965 (7th Cir. slip op. September 18, 1995)
Interior Design Educ. Research v. Savannah Coll. of Art & Design, 244 F.3d 521, 531 (6th Cir. 2001)
Opinion and Order, Little-Rock-Cardiology-Clinic, P.A., v.  Baptist-Health et al. (8/29/2008)
Complaint, United States of America and the State of Michigan v. Blue Cross Blue Shield of Michigan, No. 2:10-cv-14155-DPH-MKM (10/18/2010)
Class Action Complaint, The Shane Group, Inc. et al. v. BCBSM (10/29/2010)
Consolidated Amended Complaint, The Shane Group, Inc. et al. v. BCBSM (6/22/2012)
Appendix A of Defendant Blue Cross Blue Shield of Michigan's Answers and Objections to Plaintiffs' Second Set of Interrogatories (2/24/2012)
Class Action Complaint, Scott Steele, Inc. et al. v. BCBSM (1/30/2011)
Class Action Complaint, Michigan Regional Council of Carpenters Employee Benefit Fund, Inc. et al. v. BCBSM (12/08/2010)

Correspondences
BCN Responses to 1.9.2013 Class Questions re: BCN Data.
DOJ BCBSM BCN FACETS Questions, November 19, 2012.
DOJ BCBSM EDW Questions, November 19, 2012.
Letter from M. Alamo to D. Hedlund re: BCBSM Responses to DOJ's 11.19.2012 Questions Regarding BCN FACETS DATA, January 22, 2013.
Letter from M. Fait to L. Burns re: Subpoena requesting the production of documents, October 28, 2011.
Letter from M. Fait to S. Hessen re: Steven Andrews Deposition which is to take place on November 2, 2011., October 31, 2011.
Letter from S. Wilson to R. Danks and J. Martin, re: Aetna v. Blue Cross Blue Shield of Michigan Litigation, August 24, 2012.
Letter from S. Wilson to J. Beach, re: Aetna v. Blue Cross Blue Shield of Michigan Litigation, December,17, 2012.
Letter from S. Wilson to J. Beach, re: Aetna v. Blue Cross Blue Shield of Michigan Litigation, December 26, 2012.
Letter from S. Wilson to J. Martin, re: Aetna v. Blue Cross Blue Shield of Michigan Litigation, October 4, 2012.
Responses to Question re: Shane Group's Feb 14 2013 BCBSM Data Questions, November 19, 2013.
Supplemental Responses to Feb 14, 2013 Revised Questions for BCBSM Regarding EDW and BCN Data.

Telephone Interview
Conference call regarding EDW data with a BCBSM representative (1/28/2013)
Conference call regarding HAP data (3/12/2013)
Conference call regarding HAP data (4/30/2013)
Discussion of Aetna data with an Aetna representative (7/2/2013)

Depositions and/or Exhibits
Andreshak, Michael (10/29/2012)
Andrews, Steve (11/02/2011)
Berenson, Bill (10/11/2012)
Byrnes, Alan (11/26/2012)
Connolly, Jeffrey L. (8/27/2012)
Crofoot, Ronald (11/29/2012)
Darland, Douglas (11/14/2012, 11/15/2012)
Dunn, John (10/12/2012)
Fifer, Joseph (8/23/2012)
Hall, Mark (11/14/2012)
Harning, Richard (11/7/2011)
Horn, Kimberly (11/9/2012)
Leach, Steven (3/15/2012)
Roeser, William (8/8/2012)
Rosin, Kirk W. (11/27/2012)
Smith, Robert (11/14/2012)
Whitford, Donald (11/21/2012)

Expert Reports
Scheffman, David T. (4/17/2013)
Vellturo, Christopher A. (1/30/2013)

Documents

AETNA prefix
00068037
00071138
00071563 - 00071583
00072525 - 00072529
00075021 - 00075028
00077640 - 00077641
00746986

AGH prefix
04-000049 - 000080
06-000621

BLUECROSSMI-10 prefix
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002455 - 002465

BLUECROSSMI-99 prefix
076711
103996 - 104020
126613 - 126622
139506 - 139509
142614
153748 - 153755
166650
170729 - 170732
176762
179584 - 179589
194458 - 194459
204723 - 204778
362030 - 362074
388498 - 388503
390019
396831
403836 403839
409543 - 409590
637450
848507 - 848510

00989332 - 00989463
01010153
01983963 - 01983989
02245412 - 02245426
02279582 - 02279585
02280185
02984062 - 02984066
03785568
06233228 - 06233239

CAH prefix
000457 - 000494

CIVLIT prefix
00361349
00270479 - 00270489

HAP-DOJ prefix
002872 - 002887
002911
003072 - 003080
003099 - 003109
003114
003875 - 003898
003911

NPI prefix
1023193901
1053365924
1083666812
1205078920
1427376664
1497706964
1538195409
1568739423
1578501367
1639186521
1750694790

PH-DOJ prefix
0001423
0001440
0001443
0001447
0001464
0001480
0001489
0001638
0001642
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0001647
0001650
0001890
0001894
0001899
0001902
0002047
0002195
0002199
0002204
0002207
0002420
0002437
0002468
0003526 - 0003589

SHCH-DOJ prefix
004904

SHER prefix
06041 - 06052
09416 - 09433

SHS prefix
001191
001194

SHS-KMAT prefix
000000661
000003625

SHVN prefix
1988 - 1989

BI EDW Documentation
BI EDW Medical Claims Logical Data Model
BI EDW Medical Claims Physical Data Model
BI EDW Medical Claims Table Column Report
BI EDW Customer Subject Area Logical Data Model
BI EDW Customer Subject Area Model
BI EDW Customer Subject Area Physical Data Model
BI EDW Customer Subject Area Table Column Report

AHA Documentation
AHA Data Layout from 2005, AHA Survey Database File Layout, 2005
AHA Data Layout from 2006, AHA Survey Database File Layout, 2006
AHA Data Layout from 2007, AHA Survey Database File Layout, 2007
AHA Data Layout from 2008, AHA Survey Database File Layout, 2008
AHA Data Layout from 2009, AHA Survey Database File Layout, 2009
AHA Data Layout from 2010, AHA Survey Database File Layout, 2010
AHA Data Layout from 2011, AHA Survey Database File Layout, 2011
AHA Guide from 2012, Michigan 2012 AHA Guide

HAP Documentation
DOJ_DATA_DICTIONARY_FINAL.xlsx

Priority Health Documentation
DOJ_Fields_Documentation.xlsx
Provider_type_description.xlsx
PH Hospital Contracting Data Compilation.xlsx

Data 

AHA Data 
AHA Data from 2005 AHA Survey Database, 2005

AHA Data from 2006 AHA Survey Database, 2006

AHA Data from 2007 AHA Survey Database
, 2007
AHA Data from 2008 AHA Survey Database, 2008

AHA Data from 2009 AHA Survey Database, 2009

AHA Data from 2010 AHA Survey Database
, 2010
AHA Data from 2011 AHA Survey Database, 2011
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BCBSM Corporate Crosswalk produced at Byrnes Deposition
PDNP0000 XWALK Data 11192012 Files

BCN Data
CMC_CDML_CL_LINE_H1.dat
CMC_CDML_CL_LINE_H1.sql
CMC_CLCL_CLAIM_H1.dat
CMC_CLCL_CLAIM_H1.sql
CMC_PRPR_PROV_H1.dat
CMC_PRPR_PROV_H1.sql

BI EDW Data
BI_EDW_STAGE.PROVDB2_TPPOFAC 
BI_EDW_STAGE.PROVDB2_TPROV
BI_EDW_STAGE.PROVDB2_TADR
BI_EDW_HIST.CD_MAPNG
BI_EDW_HIST.MED_CLM_BILL_PROV_HSTY, 2005-2012
BI_EDW_HIST.MED_CLM_HSTY, 2005-2012
BI_EDW_HIST.MED_SRVLN_HSTY, 2005-2012
BI_EDW_HIST.GRP_SEG_HSTY
BI_EDW_CONF.GRP_SEG_DMNS.S_CURR
BI_EDW_CONF.GRP_SEG_DMNS.S_PREV
BI_EDW_HIST.MED_SRVLN_CUST_HSTY, 2005-2012
BI_EDW_HIST.GRP_SEG_RISK_CELL_HSTY
BI_EDW_HIST.RISK_CELL_HSTY

HAP Data
doj_2005_2006.txt
doj_2007_2008.txt
doj_2009_2010.txt
doj_2011_2012.txt
doj_membership.txt

Priority Data
USDOJ_Medical_Claims_2005.TXT
USDOJ_Medical_Claims_2006.TXT
USDOJ_Medical_Claims_2007.TXT
USDOJ_Medical_Claims_2008.TXT
USDOJ_Medical_Claims_2009.TXT
USDOJ_Medical_Claims_2010.TXT
USDOJ_Medical_Claims_2011.TXT
USDOJ_Medical_Claims_2012.TXT

OFIR Data 
OFIR Data 2003
OFIR Data 2004
OFIR Data 2005
OFIR Data 2006
OFIR Data 2007
OFIR Data 2008
OFIR Data 2009
OFIR Data 2010
OFIR Data 2011

Publicly Available Materials
1982 Merger Guidelines.
Allen, Mark A., Hall, Robert E., Lazear, Victoria A., Reference Guide on Estimation of Economic Damages,  Reference Guide on Estimation of
     Economic Damages, Reference Manual on Scientific Evidence Third Edition, 2011.
Angrist, Joshua D., Krueger, Alan B., Does Compulsory School Attendance Affect Schooling and Earnings? Quarterly Journal of Economics, 
     November 1991.
Bell, Jacqueline, "Blue Cross Michigan Hit With 'Most Favored Action'," Law 360, www.law360.com, November 1, 2010.
Bell, Jacqueline, "Blue Cross Michigan Calls DOJ Antitrust Suit Flawed, Law 360, www.law360.com, December 17, 2010.
Borenstein, Severin, Airline Mergers, Airport Dominance, and Market Power, The American Economic Review, May 1990.
Burns, James M., "Most Favored Nation Clauses and Health Insurers," Law 360, www.law360.com, April 23, 2010.
Card, David, Krueger, Alan B., Minimum Wages and Employment: A Case Study of the Fast-Food Industry in New Jersey and Pennsylvanis: Reply
     The American Economic Review, December 2000.
Carroll, John D. and Ball, Kate, "Antitrust Issues in Bilateral Monopolies," Law 360, www.law360.com, November 8, 2011.
Dennis, Anthony J., Potential Antocompetitive Effects of Most Favored Nation Contract Clauses in Managed Care and Health Insurance Contracts,
     Annals of Health Law, 1995.
Dennison, Mike, "New West Must Sell Large Share of Business to Oregon Insurer in Antitrust Deal,Missoulian, www.Missoulian.com, November 9, 2011.
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Eames, Jessica M. and Sullivan, Kevin, "DOJ brings suit against Blue Cross Blue Shield of Michigan," Association of Corporate
     Counsel Lexology, www.lexology.com, October 25, 2010.
Edlin, Aaron S., Rubinfeld, Daniel L., Exclusion or Efficient Pricing? The "Big Deal" Bundling of Academic Journals, 2004.
Gaynor, Martin, Haas-Wilson, Deborah,  "Change, Consolidation, and Competition in Health Care Markets," Journal of Economic Perspectives,
     Winter 1999.
Glazer, Kenneth and Larose, Catherine "No Longer Waiting: The Antitrust Division Comes to Life with the Amex and Blue Cross Cases,"  Antitrust,
     Spring 2011.
Graybeal, John, "Most Favored Nations Clauses: Has a Tortured Past Produced a Settled Future?" www.antitrustandtraderegulationlaw.ncbar.org,
      August 22, 2011.
Ho, Katherine, The Welfore Effects of Restricted Hospital Choice in the US Medical Care Market, Journal of Applied Econometrics, 2006.
Hastings, Justine S., Vertical Relationships and Competition in Retail Gasoline Markets: Empirical Evidence from Contract Changes in
     Southern California, The American Economic Review, March 2004.
Horizontal Merger Guidelines, U.S. Department of Justice and the Federal Trade Commission, August 19, 2010.
Justice Department Requires Divestiture to Preserve Health-Insurance Competition in Montana, Department of Justice, www.justice.gov,
     November 8, 2011.
Kongstvedt, Peter R., Wagner, Eric R., Types of Health insurers, Managed Health Care Organizations, and Integrated Health Care Delivery Systems, 
     Essentials of Managed Health Care, Sixth Edition.
Kongstvedt, Peter R., Managed Care What It Is and How It Works, Third Edition, 2009.
Krattenmaker, Thomas G., Salop, Steven, "Anticompetitive Exclusion: Raising Rivals' Costs to Achieve Power Over Price, December 1986
Larner, Robert, Nelson, Caterina, Market Definition in Cases Involving Branded and Generic Pharmaceuticals, Economics Committee Newsletter
     Fall 2007.
Martin, Joseph A., "Antitrust Analysis of "Most Favored Nation" Clauses in Health Care Contracts," Private Antitrust Litigation News,
     Fall 2000. 
Michigan Office of Financial and Insurance Regulation, Health Entities […] Forms & Instructions for Required Filings in Michigan, 2012.
Michigan Office of Financial and Insurance Regulation, Michigan Health Insurance Enrollment, Premiums & Losses Form, 2010.
Morrisey, Michael A. "Health Insurance" AUPHA Press, Health Administration Press, Chicago, 2008.
Nieberding, James F. and Cantor, Robin A., "Price Dispersion and Class Certification in Antitrust Cases: An Economic Analysis, September 2007,
      www.SSRN.com.
Milyo, Jeffrey, Waldfogel, Joel, The Effect of Price Advertising on Prices: Evidence in the Wake of 44 Liquormart, The American Economic Review 
     December 1999.
Morrisey, Michael A. "Health Insurance" AUPHA Press, Health Administration Press, Chicago, 2008.
Reinhardt, Uwe E., The Pricing of U.S. Hospital Services: Chaos Behind A Veil of Secrecy, Health Affairs, May 7, 2012, www.healthaffairs.org.
Ringel, Jeanne S., et al., "The Elasticity of Demand for Health Care A Review of the Literature and It's Application to the Military Health Systems,"  
     RAND Health.
Rubenstein, Abigail, "Blue Cross Michigan Can't Dodge DOJ Antitrust Suit," Law 360, www.law360.com, June 07, 2011.
Salop, Steven C., Scheffman, David T. Recent Advances in the Theory of Industrial Structure, Rising Rivals Costs, The American Economic Review
     May 1983.
Schmalensee, Richard, Inter-Industry Studies or Structure and Performance, Studies of Structure and Performance.
Starc, Amanda, Insurer Pricing and Consumer Welfare: Evidence from Medigap, November 9, 2010.
Stenger, Susan E., Most Favored  Nation Clauses and Monopsonistic Power: An Unhealthy Mix? American Journal of Law & Medicine, 1989.
Stock, James H., Watson Mark W., Introduction to Econometrics, Second Edition, 2007.
The Great Seat of Ohio Department of Justice, "House Bill 125 Joint Legislative Commission on Most Favored Nation Clauses  in Health Care Contractors 
     Reports," March 2010.
The Kaiser Family Foundation and Health Research & Educational Trust, 2010 Annual Survey, Antitrust Health Care Handbook.
Wright, Beth Ann, How MFN Clauses Used in the Health Care Industry Unreasonably Restrain Trade Under the Sherman Act, Journal of Law and 
     Health, 2003-2004.

2012 LARA, Workers Compensation Agency,  Health Care Services Manual revised 2013.
Department of Insurance and Financial Services, Self-Funded Health Care Plans, www.michigan.gov.
DIFS - Blue Cross Blue Shield of Michigan (BCBSM), www.michigan.gov.
Employer Health Benefits, Annual Survey, 2010.
Glossary of Health Care Terms, Michigan Health & Hospital Association, www.mha.org.
Health Care Costs a Primer, Key Information on Health Care Costs and Their Impact, May 2012.
Health Quarterly Statement, Blue Cross Blue Shield of Michigan as of March 31. 2011.
Justice Department Files Motion to Dismiss Antitrust Lawsuit Against BSBCM After Michigan Passes Law to Prohibit Health Insurers from Using 
     Most Favored Nation Clauses in Provider Contracts, March 25, 2013.
Medicare Hospital Prospective Payment System How DRG Rates Are Calculated and Updated, August 2001
Michigan Office of Financial and Insurance Regulation, Health Entities […] Forms & Instructions for Required Filings in Michigan, 2012.
Michigan Office of Financial and Insurance Regulation, Michigan Health Insurance Enrollment, Premiums & Losses Form, 2010.
Revised Delineations of Metropolitan Statistical Areas, Micropolitan Statistical Areas, and Combined Statistical Areas, and Guidance on Uses 
     of the Delineations of These Areas, Executive Office of the President Office of Management and Budget, February 28, 2013.
Role of Blue Cross in Michigan's Health Insurance Market, Commissioned by: Anderson Economic Group, November 28, 2007.
State Statistics - 2011 Michigan Outcomes for All Discharges, http://hcupnet.ahrq.gov
The Blue Cross and Blue Shield Association Supporting the 37 Independent, Locally Operated Blue Cross and Blue Shield Companies BCBS, www.bcbs.com
Why Define Markets, Antitrust Law Journal, 2007.

Financial Statements 
Aetna Annual Report, Financial Report to Shareholder 2012.
Aetna 10-K, Year End December 31, 2012.
Annual Statement Blue Cross Blue Shield of Michigan, Year End December 21, 2011.
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Related Cases
Foundation for Interior Design Education Research v. Savannah College of Art & Design, No. 99-2122.
Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 815-16 (7th Cir. 2012)
United States v. E.I. DuPont de Nemours & Co., 351 U.S. 377, 404 76 Supreme Court Reporter. June 11, 1956.
Little Rock Cardiology Clinic PA, et al., Plaintiffs-Appellants, v. Baptist Health; Baptist Medical System HMO, Inc., Defendants-Appellees, 
     Arkansas Blue Cross and Blue Shield; USAble Corporation; HMO Partners, Inc., Defendants. Nos. 08-3158, 09-1786. December 29, 2009.
White & White, Inc. v. Am. Hosp. Supply Corp., 723 F.2d 495, 500 (6th Cir. 1983)
Worldwide basketball & Sport Tours, Inc. v. Nat’l Collegiate Athletic Ass’n, 388 F.3d 955, 961, 6th Cir., 2004.

Press Releases
Aetna To Acquire HMS Healthcare, June, 24 2005, www.aetna.com.
Health Alliances Plan Announces CuraNet Acquisition and Geographic Expansion, CuraNet, August 15, 2006, www.curanet.org.

Websites
http://investing.businessweek.com
https://npiregistry.cms.hhs.gov
https://nppes.cms.hhs.gov
http://welcometounitedhealthcareonline.com
http://zipcodedownload.com
www.4everlife.com
www.aetna.com.
www.anthem.com
www.asrhealthbenefits.com.
www.beaumont.edu
www.borgess.com
www.bcbs.com
www.bcbsm.com
www.bronsonhealth.com
www.census.gov
www.cms.gov
www.covenanthealthcare.com
www.data.bls.gov.
www.guidestar.org
www.goldenrule.com
www.hap.org
www.hcsc.com
www.michigan-health-insurance.org
www.myallsavers.com
www.northstarhs.org
www.pacificlife.com
www.priorityhealth.com
www.stjohnprovidence.org
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Hospital System
Peer 

Group MFN Type City
City 

Population
Core Based Statistical Area 

(CBSA)1
CBSA 

Population Beds2 Admissions3

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10)

1 Allegan General Hospital QHR 5 Equal-to-MFN Allegan 4,990           Holland, MI 111,591      25         879              
2 Allegiance Health 2 Equal-to-MFN Jackson 33,425         Jackson, MI 159,810      305       20,280         
3 Alpena Regional Medical Center 3 MFN Plus Alpena 10,410         Alpena, MI 29,352        125       4,902           
4 Aspirus Grand View Hospital⁴ 5 Equal-to-MFN Ironwood 5,335           992              
5 Aspirus Keweenaw Hospital Aspirus, Inc. 5 Equal-to-MFN Laurium 1,977           Houghton, MI 38,943        25         1,097           
6 Aspirus Ontonagon Hospital Aspirus, Inc. 5 Equal-to-MFN Ontonagon 1,455           18         631              
7 Baraga County Memorial Hospital 5 Equal-to-MFN L'anse 1,998           15         558              
8 Beaumont Hospital - Grosse Pointe Beaumont Health System 2 MFN Plus Grosse Pointe 5,365           Detroit-Warren-Dearborn, MI 4,287,966   250       10,301         
9 Beaumont Hospital - Royal Oak Beaumont Health System 1 MFN Plus Royal Oak 57,607         Detroit-Warren-Dearborn, MI 4,287,966   1,070    55,689         

10 Beaumont Hospital - Troy Beaumont Health System 2 MFN Plus Troy 81,508         Detroit-Warren-Dearborn, MI 4,287,966   394       28,966         
11 Bell Hospital 5 Equal-to-MFN Ishpeming 6,531           Marquette, MI 67,563        25         1,396           
12 Borgess Medical Center Ascension Health 1 MFN Plus Kalamazoo 74,743         Kalamazoo-Portage, MI 328,353      387       19,607         
13 Borgess-Lee Memorial Hospital Ascension Health 5 Equal-to-MFN Dowagiac 5,843           South Bend-Mishawaka, IN-MI 319,235      25         830              
14 Botsford Hospital 1 MFN Plus Farmington Hills 80,258         Detroit-Warren-Dearborn, MI 4,287,966   306       16,364         
15 Bronson Battle Creek Bronson Healthcare Group, Inc. 2 Battle Creek 52,093         Battle Creek, MI 135,529      218       10,361         
16 Bronson LakeView Hospital Bronson Healthcare Group, Inc. 5 Equal-to-MFN Paw Paw 3,529           Kalamazoo-Portage, MI 328,353      35         1,007           
17 Bronson Methodist Hospital Bronson Healthcare Group, Inc. 1 Kalamazoo 74,743         Kalamazoo-Portage, MI 328,353      368       22,681         
18 Caro Community Hospital 5 Equal-to-MFN Caro 4,208           25         183              
19 Carson City Hospital 4 Carson City 1,089           Grand Rapids-Wyoming, MI 996,454      62         1,874           
20 Charlevoix Area Hospital 5 Equal-to-MFN Charlevoix 2,518           25         1,018           
21 Cheboygan Memorial Hospital⁵ 4 Equal-to-MFN Cheboygan 4,826           91         2,302           
22 Chelsea Community Hospital Trinity Health 4 Chelsea 4,991           Ann Arbor, MI 348,637      102       3,835           
23

     
County 4 Equal-to-MFN Coldwater 10,931         Coldwater, MI 43,902        96         3,508           

24 Covenant Medical Center 1 MFN Plus Saginaw 51,230         Saginaw, MI 198,990      533       27,634         
25 Crittenton Hospital Medical Center 3 Rochester 12,793         Detroit-Warren-Dearborn, MI 4,287,966   254       12,921         
26 Deckerville Community Hospital 5 Equal-to-MFN Deckerville 820              15         198              
27

   
Health Center Vanguard Health System 1 Detroit 706,585       Detroit-Warren-Dearborn, MI 4,287,966   268       12,977         

28 Dickinson County Healthcare System 4 MFN Plus Iron Mountain 7,630           Iron Mountain, MI-WI 30,596        96         3,397           
29 Doctors' Hospital of Michigan 1 Pontiac 59,887         Detroit-Warren-Dearborn, MI 4,287,966   77         2,812           
30 Eaton Rapids Medical Center 5 Equal-to-MFN Eaton Rapids 5,229           Lansing-East Lansing, MI 465,614      20         368              
31 Forest Health Medical Center 3 Ypsilanti 19,596         Ann Arbor, MI 348,637      24         1,463           
32 Garden City Hospital 1 Garden City 27,408         Detroit-Warren-Dearborn, MI 4,287,966   220       9,480           
33 Genesys Regional Medical Center Ascension Health 1 MFN Plus Grand Blanc 8,204           Flint, MI 422,053      410       22,057         
34 Harbor Beach Community Hospital 5 Equal-to-MFN Harbor Beach 1,681           54         137              
35

   
Women's Hospital Vanguard Health System 1 Detroit 706,585       Detroit-Warren-Dearborn, MI 4,287,966   535       21,547         

36 Hayes Green Beach Memorial Hospital QHR 5 Equal-to-MFN Charlotte 9,099           Lansing-East Lansing, MI 465,614      25         654              
37 Helen Newberry Joy Hospital 5 Equal-to-MFN Newberry 1,507           73         504              
38 Henry Ford Cottage Hospital⁶ 2

  
Farms 9,382           Detroit-Warren-Dearborn, MI 4,287,966   80         3,357           

39 Henry Ford Hospital Henry Ford Health System 1 Detroit 706,585       Detroit-Warren-Dearborn, MI 4,287,966   759       41,056         
40

    
Campus 2 Warren 134,243       Detroit-Warren-Dearborn, MI 4,287,966   122       6,045           

41 Henry Ford Macomb Hospitals Henry Ford Health System 2
  

township 96,931         Detroit-Warren-Dearborn, MI 4,287,966   421       23,651         
42 Henry Ford West Bloomfield Hospital Henry Ford Health System 3

  
charter township 65,110         Detroit-Warren-Dearborn, MI 4,287,966   191       12,553         

43 Henry Ford Wyandotte Hospital Henry Ford Health System 2 Wyandotte 25,618         Detroit-Warren-Dearborn, MI 4,287,966   348       19,648         
44 Hills & Dales General Hospital 5 Equal-to-MFN Cass City 2,415           25         503              
45 Hillsdale Community Health Center 4 Hillsdale 8,278           Hillsdale, MI 46,565        84         3,564           
46 Holland Hospital 3 Holland 33,270         Grand Rapids-Wyoming, MI 996,454      130       6,964           
47 Hurley Medical Center 1 Flint 101,558       Flint, MI 422,053      418       17,988         
48 Huron Medical Center 5 Equal-to-MFN Bad Axe 3,090           37         1,592           
49 Huron Valley-Sinai Hospital Vanguard Health System 2

  
township 40,449         Detroit-Warren-Dearborn, MI 4,287,966   153       9,136           
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Hospital System
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Group MFN Type City
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Population Beds2 Admissions3

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10)

50 Kalkaska Memorial Health Center Munson Healthcare 5 Equal-to-MFN Kalkaska 2,022           Traverse City, MI 144,585      96         183              
51

   
Watervliet Lakeland Healthcare 5 Equal-to-MFN Watervliet 1,736           Niles-Benton Harbor, MI 156,489      38         834              

52
    

Joseph Lakeland Healthcare 2 St. Joseph 8,372           Niles-Benton Harbor, MI 156,489      250       16,105         
53 Mackinac Straits Health System 5 Equal-to-MFN St. Ignace 2,435           63         320              
54 Marlette Regional Hospital 5 Equal-to-MFN Marlette 1,854           74         1,180           
55 Marquette General Health System 2 MFN Plus Marquette 21,524         Marquette, MI 67,563        276       10,535         
56 McKenzie Health System 5 Equal-to-MFN Sandusky 2,650           25         451              
57 McLaren Bay Region McLaren Health Care Corporation 2 Bay City 34,717         Bay City, MI 107,273      338       16,647         
58 McLaren Central Michigan McLaren Health Care Corporation 3 Mount Pleasant 26,111         Mount Pleasant, MI 70,636        78         3,813           
59 McLaren Flint McLaren Health Care Corporation 1 Flint 101,558       Flint, MI 422,053      336       21,520         
60 McLaren Greater Lansing McLaren Health Care Corporation 1 Lansing 114,605       Lansing-East Lansing, MI 465,614      318       15,927         
61 McLaren Lapeer Region McLaren Health Care Corporation 3 Lapeer 8,819           Detroit-Warren-Dearborn, MI 4,287,966   157       6,914           
62 McLaren Macomb McLaren Health Care Corporation 1 Mount Clemens 16,334         Detroit-Warren-Dearborn, MI 4,287,966   288       14,941         
63 McLaren Northern Michigan McLaren Health Care Corporation 3 Petoskey 5,696           178       8,803           
64 McLaren Oakland McLaren Health Care Corporation 1 Pontiac 59,887         Detroit-Warren-Dearborn, MI 4,287,966   288       6,160           
65 Mecosta County Medical Center 4 Big Rapids 10,695         Big Rapids, MI 43,296        49         2,324           
66 Memorial Healthcare 3 Owosso 15,024         Owosso, MI 69,934        134       4,039           
67

     
Michigan 4 Equal-to-MFN Ludington 8,069           Ludington, MI 28,642        80         2,379           

68
    

Campus Trinity Health 3 Muskegon 38,225         Muskegon, MI 170,021      213       8,902           
69

    
Campus Trinity Health 5 Equal-to-MFN Shelby 2,060           24         488              

70 Mercy Health Partners, Mercy Campus Trinity Health 2 Muskegon 38,225         Muskegon, MI 170,021      188       10,170         
71 Mercy Hospital Cadillac Trinity Health 3 Cadillac 10,349         Cadillac, MI 47,622        65         4,044           
72 Mercy Hospital Grayling Trinity Health 4 Grayling 1,876           94         3,761           
73 Mercy Memorial Hospital System 3 Monroe 20,672         Monroe, MI 151,609      169       9,605           
74 Metro Health Hospital 2 MFN Plus Wyoming 72,833         Grand Rapids-Wyoming, MI 996,454      208       10,147         
75 MidMichigan Medical Center-Clare MidMichigan Health 5 Equal-to-MFN Clare 3,128           49         1,608           
76 MidMichigan Medical Center-Gladwin MidMichigan Health 5 Equal-to-MFN Gladwin 2,950           25         592              
77 MidMichigan Medical Center-Gratiot MidMichigan Health 3 MFN Plus Alma 9,312           Alma, MI 42,139        136       5,734           
78 MidMichigan Medical Center-Midland MidMichigan Health 2 MFN Plus Midland 42,075         Midland, MI 84,015        250       11,133         
79 Munising Memorial Hospital 5 Equal-to-MFN Munising 2,329           25         193              
80 Munson Medical Center Munson Healthcare 2 MFN Plus Traverse City 14,894         Traverse City, MI 144,585      391       23,392         
81 NORTHSTAR Health System 5 Equal-to-MFN Iron River 3,025           25         906              
82 North Ottawa Community Hospital 4 Grand Haven 10,511         Grand Rapids-Wyoming, MI 996,454      39         1,615           
83 OSF St. Francis Hospital OSF Healthcare System 4 Escanaba 12,627         Escanaba, MI 36,955        48         2,042           
84 Oakland Regional Hospital 3 Southfield 72,201         Detroit-Warren-Dearborn, MI 4,287,966   71         323              
85 Oaklawn Hospital 4 Marshall 7,053           Battle Creek, MI 135,529      78         3,805           
86 Oakwood Annapolis Hospital Oakwood Healthcare, Inc. 2 Wayne 17,414         Detroit-Warren-Dearborn, MI 4,287,966   211       8,748           
87 Oakwood Heritage Hospital Oakwood Healthcare, Inc. 3 Taylor 62,489         Detroit-Warren-Dearborn, MI 4,287,966   183       8,029           
88

    
Dearborn Oakwood Healthcare, Inc. 1 Dearborn 97,144         Detroit-Warren-Dearborn, MI 4,287,966   553       31,762         

89 Oakwood Southshore Medical Center Oakwood Healthcare, Inc. 3 Trenton 18,662         Detroit-Warren-Dearborn, MI 4,287,966   144       8,334           
90 Otsego Memorial Hospital 5 Equal-to-MFN Gaylord 3,632           80         1,584           
91 Paul Oliver Memorial Hospital Munson Healthcare 5 Equal-to-MFN Frankfort 1,280           Traverse City, MI 144,585      47         77                
92 Pennock Hospital 4 Equal-to-MFN Hastings 7,308           Grand Rapids-Wyoming, MI 996,454      58         2,673           
93 Port Huron Hospital

    
Corporation 3 Port Huron 29,928         Detroit-Warren-Dearborn, MI 4,287,966   186       12,017         

94 Portage Health 5 Equal-to-MFN Hancock 4,635           Houghton, MI 38,943        96         1,730           
95 ProMedica Bixby Hospital ProMedica Health System 3 Adrian 21,045         Adrian, MI 99,340        66         4,217           
96 ProMedica Herrick Hospital ProMedica Health System 4 Equal-to-MFN Tecumseh 8,481           Adrian, MI 99,340        60         1,640           
97 Providence Hospital Ascension Health 1 MFN Plus Southfield 72,201         Detroit-Warren-Dearborn, MI 4,287,966   430       20,728         
98 Providence Park Hospital 3 MFN Plus Novi 55,583         Detroit-Warren-Dearborn, MI 4,287,966   222       12,771         
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99 Saint Mary's Health Care Trinity Health 1 Grand Rapids 189,815       Grand Rapids-Wyoming, MI 996,454      344       19,919         
100 Scheurer Hospital 5 Equal-to-MFN Pigeon 1,193           44         555              
101 Schoolcraft Memorial Hospital 5 Equal-to-MFN Manistique 3,098           18         336              
102 Sheridan Community Hospital 5 Equal-to-MFN Sheridan 646              Grand Rapids-Wyoming, MI 996,454      22         276              
103 Sinai-Grace Hospital Vanguard Health System 1 Detroit 706,585       Detroit-Warren-Dearborn, MI 4,287,966   337       18,414         
104 South Haven Health System 5 Equal-to-MFN South Haven 4,396           Kalamazoo-Portage, MI 328,353      33         1,135           
105 Southeast Michigan Surgical Hospital National Surgical Hospitals 3 Warren 134,243       Detroit-Warren-Dearborn, MI 4,287,966   20         106              
106 Sparrow Clinton Hospital Sparrow Health System 5 Equal-to-MFN St. Johns 7,873           Lansing-East Lansing, MI 465,614      25         769              
107 Sparrow Hospital Sparrow Health System 1 MFN Plus Lansing 114,605       Lansing-East Lansing, MI 465,614      638       32,611         
108 Sparrow Ionia Hospital Sparrow Health System 5 Equal-to-MFN Ionia 11,402         Ionia, MI 63,898        25         501              
109 Spectrum Health Butterworth Hospital Spectrum Health 1 Grand Rapids 189,815       Grand Rapids-Wyoming, MI 996,454      1,066    57,057         
110 Spectrum Health Gerber Memorial Spectrum Health 4 Fremont 4,078           40         2,571           
111 Spectrum Health Kelsey Hospital⁷ Spectrum Health 5 Equal-to-MFN Lakeview 1,003           Grand Rapids-Wyoming, MI 996,454      29         321              
112 Spectrum Health Reed City Hospital Spectrum Health 5 Equal-to-MFN Reed City 2,423           74         858              
113

    
Hospital Spectrum Health 4 Greenville 8,460           Grand Rapids-Wyoming, MI 996,454      88         2,748           

114
    

Hospital 3 Zeeland 5,556           Grand Rapids-Wyoming, MI 996,454      57         1,590           
115 St John Detroit Riverview Hosp⁸ Ascension Health 2 Detroit 706,585       Detroit-Warren-Dearborn, MI 4,287,966   285       11,432         
116 St. John Hospital and Medical Center Ascension Health 1 MFN Plus Detroit 706,585       Detroit-Warren-Dearborn, MI 4,287,966   680       34,376         
117

    
Macomb Center Ascension Health 2 MFN Plus Warren 134,243       Detroit-Warren-Dearborn, MI 4,287,966   336       20,029         

118
    

Oakland Center⁹ Ascension Health 2 Madison Heights 29,887         Detroit-Warren-Dearborn, MI 4,287,966   157       7,425           
119 St. John North Shores Hospital⁶ Ascension Health 3 MFN Plus

  
township 24,622         Detroit-Warren-Dearborn, MI 4,287,966   60         979              

120 St. John River District Hospital Ascension Health 3 MFN Plus
  

township 3,757           Detroit-Warren-Dearborn, MI 4,287,966   68         1,888           
121 St. Joseph Health System Ascension Health 4 MFN Plus Tawas City 1,806           20         1,113           
122 St. Joseph Mercy Hospital Trinity Health 1 Ypsilanti 19,596         Ann Arbor, MI 348,637      530       31,956         
123 St. Joseph Mercy Livingston Hospital Trinity Health 4 Howell 9,527           Detroit-Warren-Dearborn, MI 4,287,966   55         3,481           
124 St. Joseph Mercy Oakland Trinity Health 1 Pontiac 59,887         Detroit-Warren-Dearborn, MI 4,287,966   409       19,385         
125 St. Joseph Mercy Port Huron Trinity Health 3 Port Huron 29,928         Detroit-Warren-Dearborn, MI 4,287,966   119       4,196           
126 St. Joseph Mercy Saline Hospital⁵ Trinity Health 3 Saline 8,893           Ann Arbor, MI 348,637      24         883              
127 St. Mary Mercy Hospital Trinity Health 3 Livonia 95,958         Detroit-Warren-Dearborn, MI 4,287,966   289       16,877         
128 St. Mary's of Michigan Ascension Health 2 MFN Plus Saginaw 51,230         Saginaw, MI 198,990      228       11,149         
129

     
Hospital Ascension Health 5 Equal-to-MFN Standish 1,487           68         968              

130 Straith Hospital for Special Surgery 3 Southfield 72,201         Detroit-Warren-Dearborn, MI 4,287,966   24         611              
131 Sturgis Hospital QHR 4 Sturgis 10,967         Sturgis, MI 61,016        49         1,625           
132 Three Rivers Health QHR 5 Equal-to-MFN Three Rivers 7,791           Sturgis, MI 61,016        35         1,737           
133

     
Health Centers 1 Ann Arbor 114,925       Ann Arbor, MI 348,637      919       45,137         

134 War Memorial Hospital 4 Sault Ste. Marie 14,253         Sault Ste. Marie, MI 38,776        139       3,316           
135 West Branch Regional Medical Center 4 West Branch 2,127           78         2,330           
136 West Shore Medical Center 5 Equal-to-MFN Manistee 6,220           34         1,666           

Note:
¹ Core Based Statistical Area is a collective term for both metropolitan and micropolitan statistical areas.  A metro area contains a core urban area of 50,000 or more population, and a micro area contains an urban core of at least 

10,000 (but less than 50,000) population. See http://www.census.gov/population/metro/. Last accessed May 16, 2013.
² Total beds; HOSPBD in AHA Annual Survey Database.
³ Total facility admissions; ADMTOT in AHA Annual Survey Database.
⁴ AHA data have been adjusted to correct for partial year.
⁵ Beds and Admissions data are from 2010.
⁶ Beds and Admissions data are from 2009.
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(1) (2) (3) (4) (5) (6) (7) (8) (9) (10)

⁷ Combined with Spectrum Health United Hospital in the AHA database. These hospitals have been separated here using the relative shares in Medicare data.
⁸ Beds and Admissions data are from 2006.
⁹ Merged with St. John Macomb-Oakland Hospital, Macomb Center, in 2007, per http://www.stjohnprovidence.org/Oakland/. Last accessed May 16, 2013.

Source:
Cols. (1), (2), (5), (9) & (10):  AHA Annual Survey Database, 2011 unless otherwise noted.
Col. (3):  BLUECROSSMI-99-02245412, BLUECROSSMI-99-01366299, BLUECROSSMI-99-439825, BLUECROSSMI-99-196148, BLUECROSSMI-99-658742, BCBSM EDW MED_BILL_PROV_HSTY Tables.  

For Crittenton Hospital Medical Center, Lakeland Regional Medical Center-St. Joseph, MidMichigan Medical Center-Clare, Oakland Regional Hospital, St. Jospeh Mercy Saline Hospital, and St. Mary Mercy Hospital, peer 
groups were inferred from AHA Annual Survey Database and BLUECROSSMI-99-01010153.

Col. (4):  MFN hospitals: DOJ v. BCBSM Defendant's Answers and Objections to Plaintiffs' Second Set of Interrogations, BLUECROSSMI-99-06171298; MFN Pluses: BLUECROSSMI-99-127218, BLUECROSSMI-99-135673, 
BLUECROSSMI-99-141212, BLUECROSSMI-99-142614, BLUECROSSMI-99-144371, BLUECROSSMI-99-169218, BLUECROSSMI-99-191636, BLUECROSSMI-99-193227, BLUECROSSMI-99-194458, 
BLUECROSSMI-99-388498, CIVLIT-BCBSM-00270479, MHC-EDMI-000930

Col. (6): U.S. Census Bureau Population Estimates, Incorporated Places and Minor Civil Divisions - Datasets, Michigan, at http://www.census.gov/popest/data/cities/totals/2011/SUB-EST2011-states.html. Last accessed
May 16, 2013.

Cols. (7) & (8): U.S. Census Bureau Metropolitan and Micropolitan Delineation Files, Core based statistical areas (CBSAs) and combined statistical areas (CSAs), Feb. 2013, at http://www.census.gov/population/metro/data/
def.html. Last accessed May 16, 2013.
U.S. Census Bureau Population Estimates, Metropolitan and Micropolitan Statistical Areas, Annual Estimates of the Population of Metropolitan and Micropolitan Statistical Areas: April 1, 2010 to July 1, 2012 
(CBSA-EST2012-01), at http://www.census.gov/popest/data/metro/totals/2012/index.html. Last accessed May 16, 2013.
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2003 2004 2005 2006 2007 2008 2009 2010 2011
(Percent)

(1) (2) (3) (4) (5) (6) (7) (8) (9)

BCBSM 56       % 54       % 56       % 57       % 59       % 60       % 60       % 58       % 55       %
Priority Health 11       12       13       13       10       10       13       14       16       
Health Alliance Plan 11       11       12       12       11       10       10       10       11       
HealthPlus 2        2        2        2        2        3        2        3        3        
UnitedHealth 2        2        2        3        2        3        2        3        3        
Aetna 1        1        0        1        2        3        2        2        2        
All others 18       18       14       13       13       11       11       10       9        

Source: Michigan Office of Financial and Insurance Regulation (OFIR).
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Michigan Acute Care Hospital Locations
Extended Legend for Figures 1 & 2

Number on 
Map Hospital Name

Agreement 
With BCBSM

1 Allegan General Hospital Equal-to-MFN
2 Allegiance Health Equal-to-MFN
3 Aspirus Grand View Hospital Equal-to-MFN
4 Aspirus Keweenaw Hospital Equal-to-MFN
5 Aspirus Ontonagon Hospital Equal-to-MFN
6 Baraga County Memorial Hospital Equal-to-MFN
7 Bell Hospital Equal-to-MFN
8 Borgess-Lee Memorial Hospital Equal-to-MFN
9 Bronson LakeView Hospital Equal-to-MFN
10 Caro Community Hospital Equal-to-MFN
11 Charlevoix Area Hospital Equal-to-MFN
12 Cheboygan Memorial Hospital Equal-to-MFN
13 Community Health Center of Branch County Equal-to-MFN
14 Deckerville Community Hospital Equal-to-MFN
15 Eaton Rapids Medical Center Equal-to-MFN
16 Harbor Beach Community Hospital Equal-to-MFN
17 Hayes Green Beach Memorial Hospital Equal-to-MFN
18 Helen Newberry Joy Hospital Equal-to-MFN
19 Hills & Dales General Hospital Equal-to-MFN
20 Huron Medical Center Equal-to-MFN
21 Kalkaska Memorial Health Center Equal-to-MFN
22 Lakeland Community Hospital Watervliet Equal-to-MFN
23 Mackinac Straits Health System Equal-to-MFN
24 Marlette Regional Hospital Equal-to-MFN
25 McKenzie Health System Equal-to-MFN
26 Memorial Medical Center of West Michigan Equal-to-MFN
27 Mercy Health Partners, Lakeshore Campus Equal-to-MFN
28 MidMichigan Medical Center-Clare Equal-to-MFN
29 MidMichigan Medical Center-Gladwin Equal-to-MFN
30 Munising Memorial Hospital Equal-to-MFN
31 NORTHSTAR Health System Equal-to-MFN
32 Otsego Memorial Hospital Equal-to-MFN
33 Paul Oliver Memorial Hospital Equal-to-MFN
34 Pennock Hospital Equal-to-MFN
35 Portage Health Equal-to-MFN
36 ProMedica Herrick Hospital Equal-to-MFN
37 Scheurer Hospital Equal-to-MFN
38 Schoolcraft Memorial Hospital Equal-to-MFN
39 Sheridan Community Hospital Equal-to-MFN
40 South Haven Health System Equal-to-MFN
41 Sparrow Clinton Hospital Equal-to-MFN
42 Sparrow Ionia Hospital Equal-to-MFN
43 Spectrum Health Kelsey Hospital Equal-to-MFN
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Number on 
Map Hospital Name

Agreement 
With BCBSM

44 Spectrum Health Reed City Hospital Equal-to-MFN
45 St. Mary's of Michigan Standish Hospital Equal-to-MFN
46 Three Rivers Health Equal-to-MFN
47 West Shore Medical Center Equal-to-MFN
48 Alpena Regional Medical Center MFN PLUS
49 Beaumont Hospital - Grosse Pointe MFN PLUS
50 Beaumont Hospital - Royal Oak MFN PLUS
51 Beaumont Hospital - Troy MFN PLUS
52 Borgess Medical Center MFN PLUS
53 Botsford Hospital MFN PLUS
54 Covenant Medical Center MFN PLUS
55 Dickinson County Healthcare System MFN PLUS
56 Genesys Regional Medical Center MFN PLUS
57 Marquette General Health System MFN PLUS
58 Metro Health Hospital MFN PLUS
59 MidMichigan Medical Center-Gratiot MFN PLUS
60 MidMichigan Medical Center-Midland MFN PLUS
61 Munson Medical Center MFN PLUS
62 Providence Hospital MFN PLUS
63 Providence Park Hospital MFN PLUS
64 Sparrow Hospital MFN PLUS
65 St. John Hospital and Medical Center MFN PLUS
66 St. John Macomb-Oakland Hospital, Macomb Center MFN PLUS
67 St. John Macomb-Oakland Hospital, Oakland Center MFN PLUS
68 St. John North Shores Hospital MFN PLUS
69 St. John River District Hospital MFN PLUS
70 St. Joseph Health System MFN PLUS
71 St. Mary's of Michigan MFN PLUS
72 Bronson Battle Creek NON MFN
73 Bronson Methodist Hospital NON MFN
74 Carson City Hospital NON MFN
75 Chelsea Community Hospital NON MFN
76 Crittenton Hospital Medical Center NON MFN
77 Detroit Receiving Hospital/University Health Center NON MFN
78 Doctors' Hospital of Michigan NON MFN
79 Forest Health Medical Center NON MFN
80 Garden City Hospital NON MFN
81 Harper University Hospital/Hutzel Women's Hospital NON MFN
82 Henry Ford Cottage Hospital NON MFN
83 Henry Ford Hospital NON MFN
84 Henry Ford Macomb Hospital-Warren Campus NON MFN
85 Henry Ford Macomb Hospitals NON MFN
86 Henry Ford West Bloomfield Hospital NON MFN

2:10-cv-14360-DPH-MKM   Doc # 276-3   Filed 10/14/16   Pg 91 of 100    Pg ID 8378



Confidential
Subject to Protective Order

Page 3 of 4
Econ One

10/21/2013

Michigan Acute Care Hospital Locations
Extended Legend for Figures 1 & 2

Number on 
Map Hospital Name
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With BCBSM

87 Henry Ford Wyandotte Hospital NON MFN
88 Hillsdale Community Health Center NON MFN
89 Holland Hospital NON MFN
90 Hurley Medical Center NON MFN
91 Huron Valley-Sinai Hospital NON MFN
92 Lakeland Regional Medical Center-St. Joseph NON MFN
93 McLaren Bay Region NON MFN
94 McLaren Central Michigan NON MFN
95 McLaren Flint NON MFN
96 McLaren Greater Lansing NON MFN
97 McLaren Lapeer Region NON MFN
98 McLaren Macomb NON MFN
99 McLaren Northern Michigan NON MFN
100 McLaren Oakland NON MFN
101 Mecosta County Medical Center NON MFN
102 Memorial Healthcare NON MFN
103 Mercy Health Partners, Hackley Campus NON MFN
104 Mercy Health Partners, Mercy Campus NON MFN
105 Mercy Hospital Cadillac NON MFN
106 Mercy Hospital Grayling NON MFN
107 Mercy Memorial Hospital System NON MFN
108 North Ottawa Community Hospital NON MFN
109 OSF St. Francis Hospital NON MFN
110 Oakland Regional Hospital NON MFN
111 Oaklawn Hospital NON MFN
112 Oakwood Annapolis Hospital NON MFN
113 Oakwood Heritage Hospital NON MFN
114 Oakwood Hospital & Medical Center-Dearborn NON MFN
115 Oakwood Southshore Medical Center NON MFN
116 Port Huron Hospital NON MFN
117 ProMedica Bixby Hospital NON MFN
118 Saint Mary's Health Care NON MFN
119 Sinai-Grace Hospital NON MFN
120 Southeast Michigan Surgical Hospital NON MFN
121 Spectrum Health Butterworth Hospital NON MFN
122 Spectrum Health Gerber Memorial NON MFN
123 Spectrum Health United Memorial Hospital NON MFN
124 Spectrum Health Zeeland Community Hospital NON MFN
125 St John Detroit Riverview Hosp NON MFN
126 St. Joseph Mercy Hospital NON MFN
127 St. Joseph Mercy Livingston Hospital NON MFN
128 St. Joseph Mercy Oakland NON MFN
129 St. Joseph Mercy Port Huron NON MFN
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Map Hospital Name
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130 St. Joseph Mercy Saline Hospital NON MFN
131 St. Mary Mercy Hospital NON MFN
132 Straith Hospital for Special Surgery NON MFN
133 Sturgis Hospital NON MFN
134 University of Michigan Hospitals and Health Centers NON MFN
135 War Memorial Hospital NON MFN
136 West Branch Regional Medical Center NON MFN

Source: AHA Annual Survey Data
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Exhibit 5: Counts and Shares of Acute Care Hospitals and Beds by Peer Group, 2011

Peer Group Hospitals¹ Beds²
Count Share Count Share

(Percent) (Percent)

(1) (2) (3) (4) (5)

0 26        19.1    % 12,487          51.3    %
0 21        15.4    5,409            22.2    
0 27        19.9    3,387            13.9    
0 21        15.4    1,506            6.2      
0 41        30.1    1,541            6.3      

Total        136           24,330 

Note: ¹ The following hospitals are excluded due to having no peer group information: CareLink of Jackson, Kindred Hospital-Detroit, and United 
Community Hospital.

² Total beds; HOSPBD in AHA Annual Survey Database.

Source: AHA Annual Survey Database, 2011;
BLUECROSSMI-99-02245412, BLUECROSSMI-99-01366299, BLUECROSSMI-99-439825, BLUECROSSMI-99-196148, BLUECROSSMI-99-658742, 

BCBSM EDW MED_BILL_PROV_HSTY Tables;
For Crittenton Hospital Medical Center, Lakeland Regional Medical Center-St. Joseph, MidMichigan Medical Center-Clare, Oakland Regional Hospital, St. 

Jospeh Mercy Saline Hospital, and St. Mary Mercy Hospital, peer groups were inferred from AHA Annual Survey Database and BLUECROSSMI-99-
01010153.
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Exhibit 6: Reimbursement Rates for Affected Combinations

Insurer Hospital Name
Peer 

Group Network 
MFN Effective 

Date MFN Terms

Insurer 
Contract 

Date
BCBSM Rate 

Before
BCBSM Rate 

After
Insurer Rate 

Before
Insurer Rate 

After

(Percent)

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11)

Priority Allegan General Hospital 5 HMO 1/1/2010 Equal-to MFN: At least as favorable 1/1/2009 63            % 70            % 53            % 77            %
Priority Allegan General Hospital 5 PPO 1/1/2010 Equal-to MFN: At least as favorable 1/1/2009 73            76            58            78            
Priority Charlevoix Area Hospital 5 PPO 7/1/2009 Equal-to MFN: At least as favorable 1/1/2009 83            75            68            91            
Priority Kalkaska Memorial Health Center 5 PPO 7/1/2009 Equal-to MFN: At least as favorable 7/1/2009 81            67            46            84            
Priority Mercy Health Partners, Lakeshore Campus 5 HMO 7/1/2009 Equal-to MFN: At least as favorable 1/1/2009 74            80            51            89            
Priority Mercy Health Partners, Lakeshore Campus 5 PPO 7/1/2009 Equal-to MFN: At least as favorable 1/1/2009 83            73            63            90            
Priority Paul Oliver Memorial Hospital 5 HMO 7/1/2009 Equal-to MFN: At least as favorable 7/1/2009 54            62            40            82            
Priority Paul Oliver Memorial Hospital 5 PPO 7/1/2009 Equal-to MFN: At least as favorable 7/1/2009 75            66            44            82            
Priority Sparrow Ionia Hospital 5 HMO 7/1/2009 Equal-to MFN: At least as favorable 12/1/2008 55            59            45            64            

HAP Beaumont Hospital - Grosse Pointe 2 PPO 1/1/2009 MFN Plus: "The estimated differential is minimally ten 
 

1/1/2010 33            39            43            49            
HAP Beaumont Hospital - Royal Oak 1 HMO 2/7/2006 MFN Plus: "Beaumont Hospitals will guarantee that the 

       
7/15/2006 27            29            43            47            

HAP Beaumont Hospital - Royal Oak 1 PPO 2/7/2006 MFN Plus: "Beaumont Hospitals will guarantee that the 
       

5/1/2008 31            34            57            60            
HAP Beaumont Hospital - Troy 2 PPO 2/7/2006 MFN Plus: "Beaumont Hospitals will guarantee that the 

       
5/1/2008 30            34            57            60            

Aetna Bronson LakeView Hospital 5 PPO 1/1/2010 Equal-to MFN: At least as favorable 1/1/2008 77            71            67            82            
Aetna Three Rivers Health 5 PPO 1/1/2010 Equal-to MFN: At least as favorable 1/1/2010 72            69            56            77            

Note: BCBSM reimbursement rates are calculated before and after the MFN effective date. Insurer reimbursement rates are calculated before and after the insurer contract date.

Source: Insurers' claims data, Affected Hospital Contracts.xlsx.
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Exhibit 7: Number of Non-MFN Hospitals by Peer Group and Insurer

BCBSM Priority Health HAP Aetna
(Number of Hospitals)

(1) (2) (3) (4)

Peer Group 1 18                 14                 17                 12                 
Peer Group 2 11                 8                   11                 9                   
Peer Group 3 22                 16                 19                 18                 
Peer Group 4 15                 12                 13                 11                 

Total 66                      50                      60                      50                      

Source: Insurers' claims data 2004-2012.
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Exhibit 8: DID Results for Affected Combinations

Hospital Name MFN Type Insurer Network
Hospital 

Peer Group
Control Peer 

Group
DID

(MFN*Post Period)

(Percentage points)

(1) (2) (3) (4) (5) (6) (7)

Beaumont Hospital - Grosse Pointe MFN Plus BCBSM PPO 2 2 15.8                              
Beaumont Hospital - Royal Oak MFN Plus BCBSM PPO 1 1 0.9                                
Beaumont Hospital - Troy MFN Plus BCBSM PPO 2 2 2.8                                
Providence Park Hospital MFN Plus BCBSM PPO 3 3 13.6                              
St. John Hospital and Medical Center MFN Plus BCBSM PPO 1 1 2.9                                
Allegan General Hospital Equal-to-MFN Priority HMO 5 4 21.3                              
Allegan General Hospital Equal-to-MFN Priority PPO 5 4 24.6                              
Charlevoix Area Hospital Equal-to-MFN Priority PPO 5 4 28.9                              
Kalkaska Memorial Health Center Equal-to-MFN Priority PPO 5 4 44.6                              
Mercy Health Partners, Lakeshore Campus Equal-to-MFN Priority HMO 5 4 43.3                              
Mercy Health Partners, Lakeshore Campus Equal-to-MFN Priority PPO 5 4 35.4                              
Paul Oliver Memorial Hospital Equal-to-MFN Priority HMO 5 4 33.3                              
Paul Oliver Memorial Hospital Equal-to-MFN Priority PPO 5 4 40.3                              
Sparrow Ionia Hospital Equal-to-MFN Priority HMO 5 4 21.7                              
Beaumont Hospital - Grosse Pointe MFN Plus HAP AHL 2 2 22.2                              
Beaumont Hospital - Grosse Pointe MFN Plus HAP PHP 2 2 7.7                                
Beaumont Hospital - Royal Oak MFN Plus HAP AHL 1 1 11.5                              
Beaumont Hospital - Royal Oak MFN Plus HAP HMO 1 1 11.5                              
Beaumont Hospital - Royal Oak MFN Plus HAP PHP 1 1 8.8                                
Beaumont Hospital - Troy MFN Plus HAP AHL 2 2 9.8                                
Beaumont Hospital - Troy MFN Plus HAP PHP 2 2 7.8                                
Bronson LakeView Hospital Equal-to-MFN Aetna PPO 5 4 17.8                              
Three Rivers Health Equal-to-MFN Aetna PPO 5 4 32.1                              

Source: Insurers' claims data, Affected Hospital Contracts.xlsx.
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Exhibit 9: Estimated Overcharges for Affected Combinations

Hospital Name MFN Type Insurer Network

DID
(MFN*Post 

Period)

Average 
Reimbursement Rate 

After MFN
Allowed Amount After 

MFN Overcharges

(Percentage points)  (Percent) (Dollars) (Percent) (Dollars)

(5)/(6) (7)*(8)

(1) (2) (3) (4) (5) (6) (7) (8) (9)

Beaumont Hospital - Grosse Pointe MFN Plus BCBSM PPO 15 8                  39 0                       % 33,262,546$                  40 6                 % 13,501,625$        
Beaumont Hospital - Royal Oak MFN Plus BCBSM PPO 0 9                    34 4                       362,792,315                  2 5                   9,229,462            
Beaumont Hospital - Troy MFN Plus BCBSM PPO 2 8                    33 9                       137,048,340                  8 4                   11,452,048          
Providence Park Hospital MFN Plus BCBSM PPO 13 6                  39 8                       15,987,154                    34 2                 5,461,108            
St  John Hospital and Medical Center MFN Plus BCBSM PPO 2 9                    38 7                       92,512,783                    7 6                   7,040,473            
Allegan General Hospital Equal-to-MFN Priority HMO 21 3                  76 7                       6,980,137                      27 7                 1,935,949            
Allegan General Hospital Equal-to-MFN Priority PPO 24 6                  77 6                       3,933,523                      31 6                 1,244,127            
Charlevoix Area Hospital Equal-to-MFN Priority PPO 28 9                  90 7                       3,670,375                      31 9                 1,169,431            
Kalkaska Memorial Health Center Equal-to-MFN Priority PPO 44 6                  84 4                       1,780,674                      52 8                 940,391               
Mercy Health Partners, Lakeshore Campus Equal-to-MFN Priority HMO 43 3                  89 3                       2,946,551                      48 5                 1,428,005            
Mercy Health Partners, Lakeshore Campus Equal-to-MFN Priority PPO 35 4                  89 6                       1,207,093                      39 5                 476,347               
Paul Oliver Memorial Hospital Equal-to-MFN Priority HMO 33 3                  82 2                       2,846,896                      40 5                 1,152,036            
Paul Oliver Memorial Hospital Equal-to-MFN Priority PPO 40 3                  81 8                       1,161,480                      49 2                 571,457               
Sparrow Ionia Hospital Equal-to-MFN Priority HMO 21 7                  64 5                       4,169,828                      33 6                 1,402,701            
Beaumont Hospital - Grosse Pointe MFN Plus HAP AHL 22 2                  52 7                       2,524,149                      42 2                 1,065,338            
Beaumont Hospital - Grosse Pointe MFN Plus HAP PHP 7 7                    47 9                       5,780,608                      16 0                 927,454               
Beaumont Hospital - Royal Oak MFN Plus HAP AHL 11 5                  52 3                       27,228,829                    21 9                 5,961,008            
Beaumont Hospital - Royal Oak MFN Plus HAP HMO 11 5                  47 0                       111,749,970                  24 5                 27,399,650          
Beaumont Hospital - Royal Oak MFN Plus HAP PHP 8 8                    62 6                       101,240,903                  14 1                 14,308,818          
Beaumont Hospital - Troy MFN Plus HAP AHL 9 8                    53 7                       18,082,212                    18 1                 3,280,425            
Beaumont Hospital - Troy MFN Plus HAP PHP 7 8                    62 9                       50,217,628                    12 4                 6,231,966            
Bronson LakeView Hospital Equal-to-MFN Aetna PPO 17 8                  82 1                       4,113,161                      21 7                 892,361               
Three Rivers Health Equal-to-MFN Aetna PPO 32 1                  76 6                       3,101,168                      41 9                 1,298,849            

Total 994,338,324$                118,371,027$      

Source: Insurers' claims data, Affected Hospital Contracts xlsx

Percent 
Overcharged
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Exhibit 10: Fully-Insured  Commercial Insurance:  Share of Administrative Services by Lives Covered

2011
(Percent)

BCBSM 83       %
Cigna 6         
HAP 6         
Aetna 5         
All other ASO plans* 0.2      

* This category includes only one other company: Principal Life Insurance Company.

Source: Michigan Office of Financial and Insurance Regulation (OFIR).
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 1      Q    What does that paragraph mean to you?

 2      A    Well, at that time, the Metropolitan --        13:27:45

 3 Michigan Hospital Association, which does the overview

 4 for the contract language, was in their deliberations

 5 with Blue Cross.  Blue Cross had that proposal in a most

 6 favored nations clause.

 7                We did talk about that, not knowing the   13:27:59

 8 specifics of what the percentage or what the gap would

 9 be, that we would try to resist any most favored nation

10 clause because that would -- that might curtail our

11 ability to move some business.

12                So we didn't know what the facts were or  13:28:12

13 the specifics were, but we objected to a most favored

14 nation clause, period, so that we at least have the

15 leverage or the ability to leverage our other payers

16 against Blue Cross.  But that was being done at the

17 Michigan Hospital Association level, not necessarily at  13:28:27

18 our negotiating level at that point.

19      Q    And how would -- you said a most favored

20 nation clause might curtail our ability to move some

21 business.  How might a most favored nation clause

22 curtail your ability to move business from Blue Cross?   13:28:51

23      A    Well --

24                MR. STENERSON:  Object to the form,

25 incomplete hypothetical.
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 1                THE WITNESS:  In its extreme, they could

 2 be onerous enough so that we wouldn't be able to reduce  13:29:00

 3 the discount enough or increase the discount enough to

 4 the other payer for them to spend the money to try to

 5 move the business.  It could do that.

 6                We didn't have any specifics of it, if it

 7 was a 5 percent, a 10 or 20 or 30, whatever the number   13:29:13

 8 was, we didn't have any of that, but just the notion of

 9 a most favored nation clause gives Blue Cross more power

10 than they already have, and we just object to that just

11 on the surface.  You know, they have enough bargaining

12 power as it is.  I don't want any more.                  13:29:28

13      BY MR. LIPTON:

14      Q    Can you give me an example of what an extreme

15 or an onerous most favored nation clause might be?

16      A    It --

17                MR. STENERSON:  Object to the form.       13:29:35

18                THE WITNESS:  It depends on the other

19 contracts.  If the other contracts -- now, this is

20 hypothetical -- was at 15 percent of the Blue Cross

21 rates already, and they imposed a 20 percent, the floor,

22 on the MFN, then I would have to renegotiate all the     13:29:50

23 other contracts, thereby causing me maybe to lose some

24 of that business, so it could be that onerous.

25                But we didn't even want to take the
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 1 chance of even having the clause in there.  I don't want

 2 that restriction in there to begin with.                 13:30:04

 3      BY MR. LIPTON:

 4      Q    How would --

 5                MR. DEMITRACK:  Could we go off the

 6 record for a minute?

 7                VIDEOGRAPHER:  The time is now 1:29 --    13:30:11

 8                MR. LIPTON:  Can I finish?  I have one

 9 more follow-up question on this.

10                MR. DEMITRACK:  Okay.  I just wanted to

11 get some coffee.

12                MR. LIPTON:  Could we go back on the

13 record for just one second.

14                VIDEOGRAPHER:  We're on the record.

15                MR. LIPTON:  I'm sorry?

16                VIDEOGRAPHER:  We never went off.

17      BY MR. LIPTON:                                      13:30:22

18      Q    Okay.  Just one more follow-up question.

19                You mentioned a most favored nation

20 clause from Blue Cross potentially giving Blue Cross

21 more power than they already have.  What did you mean by

22 that?                                                    13:30:30

23      A    Well --

24                MR. STENERSON:  Object to the form,

25 incomplete hypothetical.
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 1                THE WITNESS:  -- Blue Cross, because of

 2 their size and their relationship with industry and      13:30:34

 3 businesses, they already had a significant amount of

 4 power.

 5                Putting this clause in the Blue Cross

 6 contract for all hospitals meant that that just gave

 7 them more power or restricted our ability to maneuver    13:30:48

 8 against them if we chose to do so, even more.

 9                And, again, we didn't know -- we didn't

10 know at the time what the number was on it.  It's just

11 you're putting another restriction in our contract that

12 says I can't do anything to remove business from Blue    13:31:02

13 Cross and maybe put it into a more favorable payment

14 rate.

15                We objected to that.  It's just that

16 simple.  It tied my hands even tighter than they're

17 already tied.                                            13:31:16

18                MR. LIPTON:  Thank you.  Can we go off

19 the record for a moment.

20                VIDEOGRAPHER:  The time is 1:30 p.m.

21 This marks the ends of tape number 3.  We are off the

22 record.                                                  13:31:27

23                (Recess - 1:30 p.m. to 1:33 p.m.)

24                VIDEOGRAPHER:  We are back on the record.

25 The time is 1:33 p.m.
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From:
Sent:
To:
Subject:

Darland, Doug
Wednesday, November 14, 20072:22 PM
jlongbrake@huronmedicalcenter.org
Huron Medical Center - Requested Information...

Jeff, I have talked to my boss, Kim Sorget, and we are struggling with rationalizing an exception to the Model for your
facility. One of the key factors is your reluctance to willingly embrace the most favored discount portion of our contract.
This is very important to us, and though we understand you currently have contracts in place that may provide better
discounts to others, some statement that you are committed to a (short) time-table that better aligns the discounts you
provide to our various competitors with the BCBSM discount may be beneficial in allowing some variance. Also, I would
like to see your 2007 actual and 2008 budgeted income statements, and the BCBSM assumption that is built into the 2008
budget. Thanks. - Doug

-----Original Message-----
From: Jeff Longbrake [mailto:jlongbrake@huronmedicalcenter.org]
Sent: Wednesday, November 07,20077:34 PM
To: Darland, Doug
Subject: FW: Requested Information ...

Doug:
Per our conversation...thank you for your assistance.
Jeff Longbrake
-----Original Message-----

From: Jeff Longbrake [mailto:jlongbrake@huronmedicalcenter.org]
Sent: Thursday, October 18, 2007 5:31 PM
To: 'ddarland@bcbsm.com'
Subject: Requested Information...

Doug:
I am providing the information we discussed in our phone conversation on
October 16, 2007. I have provided in summary form, but can provide audited
income statements and other documentation if needed. Thanks again for
talking with us, as well as your past assistance.
Jeff Longbrake «Blue Cross Operating Expense Analysis - BC Version.xls»

A@EXHIBIT~
Deponent <..o~b'4k
Date Rptr

WWw.DEPOBOOK.CO;...--

CONFIDENTIAL BLUECROSSMI-99-01053141
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